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LEGAL STATUS OF LIQUOR TRADE-MARKS 
AND TRADE NAMES SINCE REPEAL 


FREDERICK F. MACK anp ROBERT S. MILANS 
of Washington, D. C. 


The repeal of the Eighteenth Amendment has raised 
among other problems, that of the legal status of liquor 
trade-marks.’ This question is of more than passing im- 
portance, not only from a legalistic standpoint, but also 
because of the economic interests involved. Prior to Pro- 
hibition a large amount of capital was invested in plants 
and equipment and in establishing these marks and the 
associated good will. In many cases the plants and equip- 
ment were kept intact during the period of Prohibition. 
The repeal of the Amendment allows this capital to once 
more be put to useful work. The value of this investment, 
as well as that spent in developing the old marks depends 
largely upon the protection which will be given the old 
marks since a known mark is a material aid in selling the 
goods and in many cases the memory of the old marks 
never died in the minds of the consuming public. This 
economic interest is further increased by the new outlays 
of capital investment being made in the industry since 
the Twenty-first Amendment. Here again, the immediate 
and possibly ultimate return on the investment by both 

1 With the exception of that part of the discussion dealing with registration 


in the Patent Office the term trade-mark will be used to cover a trade name as 
well as a technical trade-mark. 


415 
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the new and the old companies depends largely upon the 
exclusive rights of the old companies to use their old 
marks. This economic interest deserves particular atten- 
tion today because of the period of financial stress through 
which the country is passing. It is accordingly important 
in considering the legal status of liquor trade-marks that 
a balance be maintained between the economic factors 
mentioned above and the recognized law of trade-marks. 


I. DEVELOPMENT AND ANALYSIS OF THE LAW IN GENERAL 


1. EFFECT OF THE PROHIBITION LAWS PER SE 


It has long been settled that property rights exist in 
trade-marks apart from the effect of any Act of Congress.’ 
These rights are continuing rights’ but may be lost by 
abandonment, laches, acquiescence, non-user, or loss of 
distinctiveness.* Hence rights existing in liquor trade- 
marks at the time of the Eighteenth Amendment contin- 
ued to exist unless they were lost through one of the causes 
listed above, or were terminated ipso facto by the Eight- 
eenth Amendment and/or the National Prohibition Act.’ 

Neither the words of the amendment in question nor of 
the act passed by Congress for its enforcement indicate 
any purpose or intent to abrogate or destroy any existing 
trade-mark property rights.° On the other hand it is ex- 
pressly provided in the Fifth Amendment that “no person 
shall be deprived of life, liberty, or property, with- 


2 United States v. Steffens (Trade-Mark Cases) 100 U. S. 79, 25 L. ed. 550 
(1879); see also Imperial Cotto Sales Co. v. N. K. Fairbanks Co., 50 App. 
D. C. 250, 270 Fed. 686 (1921) “While there is a property right in a trade- 
mark, the right is grounded not in the mark itself, but in the right to be pro- 
tected in the reputation and good will of the business designated and known by 
the use of the trade-mark.” 

3 Heger Products Co. v. Polk Miller Products Corp., 47 F. (2d) 966 (C. C. 
P. A. 1931). 

4 Hanover Star Milling Co. v. Metcalf, 240 U. S. 403, 418, 36 Sup. Ct. 357, 
60 L. ed. 713 (1916) “trade-mark rights like others that rest in user, may be 
lost by abandonment, non-user, laches, or acquiescence.” And see Nims on UN- 
FAIR COMPETITION AND TRADE-Marks (1929) 1010. 

527 U. S. C. § 1 et seq. (1926), 41 Srat. L. 305 (1919). 

®The purpose of the Eighteenth Amendment and the Act passed for its 
enforcement was social, it being felt at the time that a prohibition on intoxicat- 
ing liquor to be used for beverage purposes was in the interest of the general 
welfare of the people of the United States. 
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out due process of law.” Admitting that it would have 
been possible to have taken away these trade-mark prop- 
erty rights by means of an amendment, it does not seem 
that such an interpretation should be given in the absence 
of an express statement to that effect. This view is also 
indicated by the decided cases involving the right of ex- 
pansion into the soft drink field wherein both the Patent 
Office and the courts reached a liberal result based on the 
reasoning that there was a valuable existing property 
right in these marks which the Amendment did not and 
should not destroy in so far as it was possible to protect 
the same.’ It should also be noted that the prohibition as 
to “the manufacture, sale, or transportation of intoxicating 
liquors” applied only to those used for beverage purposes 
and express provisions were included in the National Pro- 
hibition Act pertaining to liquors used for medicinal and 
religious needs.* Hence there was always the possibility 
of a legal manufacture and sale of limited quantities of 


intoxicating liquors. It accordingly follows that it could 
not reasonably be considered that the Amendment was 
intended to effect the property rights in trade-marks 
per se. 


2. ABANDONMENT AND NON-USE 


Abandonment is defined in Nims as the giving up of a 
right to a trade-mark and as including both the intention 
to abandon and external act by which the intention is car- 
ried into effect.” Under this definition both the subjective 
intent and an act are necessary.” This could be called 


7 John Sexton & Co. v. Schoenhofen Co., 50 App. D. C. 363, 273 Fed. 327 
(1921); Viriginia Dare Co. v. Virginia Dare Extract Co., Inc., 151 Ms. D. 
663 (Com’r 1928); Ex Parte Valentin Blatz Brewing Co., 151 Ms. D. 684 
(Com’r 1928); Small Grain Distilling and Drug Co. v. Four Roses Products 
Co., 151 Ms. D. 459 (1927); La Societe Dubonnet v. Dubonnet Co., 14 T. M. 
Rep. 74 (Com’r 1924). 

827 U. S. C. § 12 (1926), 41 Srar. L. 308 (1919). 

® Nis, op. cit supra note 4 at 1010. 

10 Saxlehner v. Eisner & Mendelson, 179 U. S. 19, 21 Sup. Ct. 7, 45 L. ed. 
60 (1900) “To establish the defense of abandonment it is necessary to show 
not only acts indicating a practical abandonment, but an actual intent to abandon. 
Acts which unexplained would be sufficient to establish an abandonment may 
be answered by showing that there never was an intention to give up and re- 
linquish the right claimed.” See also Hanover Star Milling Co. v. Metcalf, 
240 U. S. 403, 34 Sup. Ct. 357, 60 L. ed. 713 (1916). 
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technical abandonment and in a strict sense is the only 
abandonment. The right to a trade-mark, however, may 
also be lost through non-use under the objective theory 
of a mark." Under this theory or test the facts are con- 
sidered entirely from the standpoint of the public and 
the subjective intent of the owner is immaterial.’* The 
basic function of a trade-mark is to associate goods with 
a particular source,” and if a mark has lost its associative 
significance with origin through the fault of its owner it 
no longer performs its function and hence all exclusive 
right to it has been lost.** Great confusion has been caused 
in the law by also calling this loss of right through non- 
use under the objective test an abandonment, and it has 
been suggested that this should be the only test of abandon- 
ment.° With but few exceptions the subjective intent to 
abandon under the technical abandonment is not ex- 
pressed but must be inferred from the acts of the owner 
and particular circumstances. Substantially the same facts 
must be looked at, accordingly, to show an intent to aban- 
don as would also show a loss of right under the objective 
test. The result is that courts while speaking of finding 
an intent often find a loss through a breakdown of asso- 
Ciative significance or vice versa. Some cases, of course, 
would justify a conclusion under both tests. Since the 
result is the same in either case, however, it will be un- 
necessary for the purposes of this article to further dis- 
tinguish between the two, but will be sufficient to develop 
the law from the standpoint of what facts will result in a 


11 Cf. Royal Baking Powder Co. v. Raymond, 70 Fed. 376, (N. D. Ill. 1895) ; 
and see Corkran, Hill & Co. v. A. H. Kuhleman Co., 111 Atl. 471 (Md. 1920) 
where the court said, “Mere disuse, though for a considerable period in the 
absence of intentional abandonment, will not amount to an abandonment, nor 
will it destroy trade-mark rights, unless the mark has ceased to be distinctive, 
and the good will associated with it passed away, or the mark has been asso- 
ciated with other goods. 

12 See Note (1930) 30 Cor. L. Rev. 695. 

18 See Elgin National Watch Co. v. Illinois Watch Co., 179 U. S. 665, 673, 
21 Sup. Ct. 270, 45 L. ed. 365 (1901). 

14 See note 11, supra. 


15 Note (1930) 30 Cor. L. Rev. 695. 
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loss of right regardless of whether it is a technical aban- 
donment or non-use under the objective theory. 

An examination of the decided cases shows that mere 
non-use is not enough to show a loss of right,’* but that 
non-use plus extensive use by another may be.” It also 
appears that the period of non-use is not alone the deter- 
mining factor. Long disuse where the vitality of the 
mark established during user kept the association alive in 
the minds of the public has been said to involve no loss of 
right.” An important factor in the development of this 
last-mentioned result is the extent of use before it was dis- 
continued.” It has been repeatedly held that mere use 
by others is not sufficient to defeat the right. On the 
other hand it has been held that the exclusive right was 
lost where there had been long and extensive use by others 
without protest.” Likewise, a complete discontinuance 
of the business will usually work a constructive abandon- 
ment since the mark has then lost its essential functional 
characteristic. ‘This, however, is not necessarily true.“ 


16 Beech-Nut Packing Co. v. P. Lorillard Co., 273 U. S. 629, 47 Sup. Ct. 

™, 71 L. ed. 810 (1927) ; _—— Candy Co. v. A. G. Morse Co., 54 App. 
D. C. 388, 298 Fed. 847 (192 4). 

17 Raym ond v. Royal Baking Powder Co., 70 Fed. 376 (N. D. Ill. 1895), 
aff'd. 83 F Fed. 231 (C. C. A. 7th, 1898). 

18 Levering Coffee Co. v. Merchants Coffee Co., 39 App. D. C. 151 (1912), 
5 years held abandonment; Universal Candy Co. v. A. G. Morse, supra, note 
16, 4 years held not abandonment; Beach-Nut Packing Co. v. P. Lorillard Co., 
supra note 16, 4 years held not abandonment; The Rosemaid Co. v. Rose Broth- 
ers Co., 2 Pat. Q. 125 (Com’r. 1929) 6 years held not abandonment; Shake- 
speare v. United States Whip Co., 151°'Ms. D. 396 (Com’r. 1927) 3 years held 
abandonment. 

19 See note (1930) 30 Con. L. Rev. 695, 698 and cases cited. And see also 
Cincinnati Realty Co. v. St. Nicholas Plaza, Inc., 28 Ohio N. P. (N. S.) 354 
(1931) a 20 years’ disuse was said to involve no loss of rights where the asso- 
ciative significance still remained in the public mind; noted (1931) 5 Cin. L. 
Rev. 220, 228 et seq. 

20 See Nims on UNFAIR COMPETITION AND TRADE-MARKs (1929) 1016. 

21 Anheuser-Busch, Inc. v. Budweiser Malt Products Corp., 287 Fed. 243 
(D. C. N. Y. 1923); Hub Clothing Co. of Wilkes-Barre v. Cohen, 113 Atl. 
677 (Penn. 1921); Selig Polyscope Co. v. Unicorn Film Service, 163 N. Y 
Sup. 62 (1917). 

22 McKesson & Robbins, Inc. v. Charles H. Phillips Chemical Co., 53 F. 
o> 342 (C. C. A. 2d 1931); Matter of Hudson’s Application, 24 R. P. C. 

582 (Ch. Div. 1907). 

23 Rice-Stix Dry Goods Co. v. Schwarz-Enbach-Huber a 47 App. D. C. 
249 (1911); Deitsch v. George Gibson Co., 155 Fed. 383 (C. Cc. &. DH. 
o> And see Nims on UNFAIR CoMPETITION AND TRADE-MARKS (1929) 

4 Cf. Powell v. Valentine, 106 Kan. 645, 189 Pac. 163; Christy v. Murphy, 
12 Howard Pr. (N. Y.) 77 (1852) 48 A. L. R. 1265. 
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It is well settled that a mark that has been abandoned 
by its former owner may be appropriated and used as a 
trade-mark by another.” This is apparently subject to 
the limitation, however, that if the source of the goods 
associated with the former mark was of a particularly 
personal nature and as a result the public would be in- 
juriously deceived as to the origin or make-up of the new 
goods bearing the old mark, no exclusive use of the mark 
by the newcomer would be upheld unless a clear indica- 
tion was given as to the change.” It should also be noted 
in connection with the subject of appropriation and use 
of a mark by another, that even though the owner of the 
mark has discontinued its use and has used another mark 
on the same goods the courts have in certain instances 
enjoined a use by the newcomer, giving as a basis of the 
decision either that there has been no abandonment or 
that such use really constitutes conterfeiting or passing 
off.” 

3. NON-USE BECAUSE OF SPECIAL CIRCUMSTANCES 

A number of cases have been decided involving the 
question of whether or not there was an abandonment 
when the use of the mark was discontinued because of spe- 
cial circumstances over which the proprietor of the mark 
had no control. The most noteworthy of these from the 
standpoint of the subject under discussion is that of The 
Hannis Distilling Company v. George W. Torrey Com- 
pany.” Here a Massachusetts statute placed a restriction 
on the sale of intoxicating liquor within the state, the 
statute remaining in force for twenty years (1855-1875). 
The Torrey Co., which was located in the state, had 
adopted and used a certain trade-mark for its whiskey be- 

25 Levering Coffee Co. v. Merchants Coffee Co., 39 App. D. C. 151 (1912). 

26 Cf. Mulhens & Kropff, Inc. v. Fred Muelhens, Inc., 43 F. (2d) 927 
(C. C. A. 2d, 1930) which involved the assignment of a mark along with a 
business, but because the secret formula back of the product was not assigned, 
it was held that the assignee had no exclusive right, the basis of the decision 
being that there was a deception of the public. 

27 Lemoine v. Ganton, 2 E. D. Smith 343 (N. Y. 1854) and see Nims on 


UnFair CoMPETITION AND TRADE-MarxKs (1929) 670. 
28 32 App. D. C. 530 (1909). 
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fore the passage of the act. Later, after the statute was 
no longer in force, this company applied for registration 
of the mark in the Patent Office. Opposition was filed 
by the Hannis Co. which claimed that it had used the 
mark since 1860. In the course of its opinion the court 
Ge exes applicant acquired a property right in the 
mark prior to the act restricting the sale of liquors, and 
that, even if the law required the suspension of the use of 
the mark during this period, such enforced suspension 
did not take away the property right.” It appears from 
the case that there might have been sales and the use of 
the mark by the Torrey Co. outside of the state during 
the period of restriction, and so the decision is not a direct 
precedent for those liquor cases arising at the present time 
where use was absolutely discontinued in trade, but the 
language of the court was very strong and is at least a 
guide for such cases.” 

Because of conditions during the World War many 
companies found it inadvisable or impossible to carry on 
all lines of their business, and in some cases they were 
forced to stop their activities altogether. In one case a 
candy manufacturer was compelled to stop the produc- 
tion of a certain line of candy because of the expense and 
scarcity of sugar and the greatly increased cost of the 
boxes to which the mark was applied. The court held 
that there had been no abandonment.” In an English 
case the court held that there was no abandonment when 

2° The following portion of an oral opinion handed down by District Judge 
Coleman in the recent case of D. H. & J. H. Carstairs v. Carstairs Rye Dis- 
tilleries, Inc, et al, In Equity No. 2223 (U. S. D. C. Md.) involving the legal 
status of a liquor trade- mark, has just been called to our attention. “...... On 
the question of abandonment, I am not impressed with that argument. I know 
of no decision, certainly of no decision that is binding on me,—no decision of 
the Supreme Court or of the appellate court of this Circuit——which says that 
one will be charged with having abandoned an industry merely because he has 
ceased to operate it during a period when, if he did operate it, the law would 
punish him for so doing. The fact that he might have carried on an ancillary 
part of it—it being claimed here that the plaintiffs might have engaged in the 
limited manufacture of their products for medicinal purposes,—is not an argu- 
ment that carries any weight. Abandonment must be clearly proved, and I 
think that there is no evidence from the allegations of the Bill that there has 


been any intentional, any voluntary abandonment...... 
80 Universal Candy Co. v. A. G. Morse Co., supra note 16. 
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a dressmaker entered the army and his shop turned into 
an army shirt factory.” Other cases in which the use was 
discontinued on account of special circumstances are listed 
in the note.* 

In each instance the court seems to be working out a 
solution on the basis of fairness, being helped consider- 
ably by the fact that the special circumstances rebut any 
intention to abandon that might be inferred from the 
mere disuse. If the marks had lost their associative sig- 
nificance in the minds of the public, another problem 
would have been raised. 


4. LACHES AND ACQUIESCENCE 


As already indicated, the legal property right in a trade- 
mark may also be lost through laches or acquiescence. 
By laches is meant the general neglect to protect one’s 
rights regardless of whether such acts constitute abandon- 
ment or acquiescence.** Acquiescence, on the other hand, 
means the use of a trade-mark by another under such cir- 
cumstances as to imply a consent of the owner of the mark 
to such use.** Under laches the use may be unauthorized 
but the owner of the exclusive right does nothing about 
it or delays in enforcing his rights. Under acquiescence 
the use is authorized, either expressly or impliedly. 

In this section the question of laches and acquiescence 
is considered only from the standpoint of whether there 
is a total loss of all property rights in the mark, as dis- 
tinguished from the question of whether laches or acquies- 
cence with respect to a particular party or defendant is a 
good defense in a suit against that party. 

In general it is held that mere laches or acquiescence is 
not sufficient to defeat the legal property right to the 


— v. Jules Poiret, Ltd. & A. F. Nash, 37 R. P. C. 177 (Ch. Div. 


32 Rosemaid Co. v. Rose Brothers Co., supra note 18; Baglin v. Cusenier, 
y U. S. 580, 31 Sup. Ct. 669, 55 L. ed. 863 (1911); cf. Cases cited in note 
, Supra. 

33 See Nims on Unrair CoMPETITION AND TRADE-MArKs (1929) 1010. 

34 Supra note 33. 
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mark.* It has thus been held that laches or acquiescence 

with respect to a third party is no defense in a suit against 
a party with respect to whom there has been no laches or 
acquiescence.” Even where the delay or consent has been 
with respect to the very person sued, such delay or ac- 
quiescence will not usually defeat the remedy by injunc- 
tion in support of the legal right against a future adverse 
use unless such use has continued so long and under such 
circumstances as to defeat the right itself.” As suggested 
above, however, if the mark has been used by another or 
others for so long a time or so extensively that it has lost 
its distinctiveness, all legal right to its exclusive use is lost 
because the mark has ceased to perform its essential func- 
tion as a designation of origin.** The test may thus be 
stated: has the mark been in such long and common use 
by others through the neglect or consent of the owner that 
it has lost its functional characteristic as a designation of 
sourcer If so, the legal property right of the former 
owner of the mark has been lost.” 


II. APPLICATION OF PRINCIPLES TO VARYING 
FACTUAL SITUATIONS 


An effort will now be made to apply the general prin- 
ciples thus far developed to certain factual situations that 
may have existed in the liquor business at the time of the 
Twenty-first Amendment. 

1. Where a company continued operation after the 
Eighteenth Amendment by the manufacture and sale of 
medicinal or religious liquors the mark was definitely 
kept alive by the user and in the absence of special cir- 


35 Hall v. Holstrom, 289 Pac. 668 (D. Ct. of App. 2d Dist. Cal. 1930); 
However, delay may bar damages and profits even though the right to an 
injunction is not lost. See N. K. Fairbank Co. v. Luckel, King & Cake Soap 
Co., 116 Fed. 332 (C. C. “4 9th 1902). 

36 Selig Polyscope Co. v. Unicorn say Service, 163 N. Y. Sup. 69 (1917); 
and see also Note (1925) 30 Inu. L. Rev. 90. 

(1ge8): Menendez v. Holt, 128 U. S. ‘514, 523, 9 Sup. Ct. 143, 32 L. ed. 526 

38 Bayer Co., Inc. United Drug Co., 272 Fed. 505 (D. C. S. D. N. Y. 
1921); and see (1930) 3% Con. L. Rev. 702. 

39 See Nims oN UNFAIR COMPETITION AND TRADE-Marks (1929) 1037. 
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cumstances there was no loss of rights with respect to the 
same. 

2. If the company stopped the manufacture and sale of 
intoxicating liquors but expanded into the soft drink field 
and used the same mark on such goods a somewhat dif- 
ferent question is involved. Here there was a continued 
use of the mark by the same source or origin as before. 
Such user tended to keep alive in the minds of the con- 
suming public the association of the mark-with origin. 
This user, however, was strictly speaking a use on a differ- 
ent type of goods. The question therefore arises as to 
whether this was a use on related goods or goods of the 
same descriptive properties.** When the Eighteenth 
Amendment went into effect the same question arose with 
respect to the protection of the marks when used on the 
soft drinks. Both the courts and the Patent Office side- 
stepped the usual considerations of the law on this point 
and taking a liberal view based on the particular situation 
caused by the Amendment held that the marks should be 
protected the same as if used on goods of the same class 
regardless of this fact.** Thus in the case of John Sexton 
& Co. v. Shoenhofen Co.” the court held, “The user of a 
trade-mark for beer can extend his trade-mark to root beer 
and ginger ale, or other cereal beverages, which fall 
within the natural expansion of its business, especially 
since the 18th Amendment has compelled transition from 
the production and sale of alcoholic beverages to non- 
alcoholic beverages, which calls for liberal protection of 
rights affected by this enforced change.” Similarly in the 
Virginia Dare Case,** the Commissioner of Patents held 
that, “The manufacturer of the goods of the character 
made and sold by appellant prior to the enactment of the 
prohibition laws would naturally extend or convert its 


, This question of related goods will be discussed in some detail infra page 


41 Supra note 7. 
42 Supra note 7. 
43 Supra note 7. 
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business, after passage of such laws, to include beverages 
possessing no more than legal content of alcohol. Such a 
company, having previously expanded its business and 
advertised its goods under its trade-mark and obtained a 
valuable good will as an asset to its business, should not 
be deprived of its trade-mark rights, because forced by 
law to change the character of its products.” The other 
cases on this point show the same liberality and result. 
It should be noted, however, that the result is based upon 
the fundamental principle of natural field of expansion. 
It is both logical and reasonable that the same liberality 
and point of view should be taken in going the other way 
under the Twenty-first Amendment and it should be held 
that the user of the mark on the soft drinks during the 
period of prohibition was in itself a sufficient use to pro- 
tect the mark. Exactly the same reasons and justifying 
circumstances for applying a liberal rule exist in the one 
case as in the other. Similarly the same principle of nat- 
ural expansion, or reéxpansion in the latter case, upon 
which to base the result is found in both cases. Since the 
result is based upon the right of expansion, however, it 
is subject to one important limitation. The right of ex- 
pansion applies only to a specific mark and not to a similar 
mark.“ 

3. In the case where the corporate or other business 
shell and assets were maintained intact during the period 
of prohibition, but the company either produced nothing 
or expanded into non-analogous fields still other consider- 
ations must be met. The mere keeping of the business 
entity was at least an indication of an intention not to 
abandon the mark. This should refute any question of 
technical or subjective abandonment which requires in- 
tent. This, however, does not solve the problem since the 
mark might still be lost through non-use under the objec- 
tive test.“* As stated in the discussion of general prin- 


44 Berghoff Brewing Association v. Popel-Giller Co., 273 Fed. 328 (App. 
D. C. 1921). 


45 Supra page 418. 
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ciples a mere non-use alone is not sufficient to defeat the 
right to a mark. 

If during the period of non-use the mark was so firmly 
established in the minds of the public that they still asso- 
ciate a particular mark with the liquors of a certain com- 
pany the objective test is clearly met and the mark should 
be protected. Thus in the case of Powell v. Valentine“ 
it was held that the owner of a newspaper called the Sun 
who had discontinued the publication of said paper and 
had joined with another in the publication of another 
paper under an entirely different name could enjoin the 
use of the name Sun by a third party on a paper in the 
same locality. In this case business was still being con- 
ducted in the name of the old paper and an open bank 
account was kept, but publication of the paper itself had 
entirely ceased. In the case of Christy v. Murphy* the 
plaintiff had been the originator of negro minstrelry and 
had given performances under the name of “Christy’s 
Minstrels.” He discontinued his entertainments and the 
defendant subsequently assumed the same name and com- 
menced to give similar performances. Plaintiff, not hav- 
ing resumed his entertainments but having declared his 
intention soon to do so, brought action to enjoin the de- 
fendant from using his trade name. It was held that the 
plaintiff was entitled to the exclusive use of the name, and 
that the defendant should be perpetually enjoined. In 
the case of Gold Seal Associates, Inc., v. Gold Seal Asso- 
ciates, Inc.,” the plaintiff corporation was organized to 
engage in the radio advertising business. Only two broad- 
casts were given before the company had to discontinue 
business because of financial difficulty but considerable 
solicitation and business including contracts with various 
stores had been done. Over a year later the defendant 
corporation was organized and commenced a similar busi- 

46 Supra page 419. 
47106 Kan. 645, 189 Pac. 163 (1920). 


4812 How. Pr. (N. Y.) 77 (1856); (1927) 48 A. L. R. 1265. 
4956 F. (2d) 452 (D. C. N. Y. 1932). 
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ness under the same name. One of the principal stock- 
holders and organizers of the plaintiff had been contin- 
uously active in attempting to refinance or reorganize the 
plaintiff corporation. The defendant was enjoined from 
using the name. The authority of this case is somewhat 
lessened, however, by the fact that the said stockholder 
had negotiated with the organizers of the defendant prior 
to such organization. In the Orpheum Theater case” a 
period of four months elapsed between the razing of the 
old Orpheum Theater and the use of the name on another 
theater operated by the same owners but under a different 
name during this period. It was held that the right to the 
name was not lost. 

On the other hand, if during such non-use the mark has 
been used by others so extensively that its former associa- 
tion has been lost and a new association built up or so 
commonly that the mark has lost its distinctiveness further 
considerations enter. These facts appear to make out a 
prima facie case in which the right to the mark has been 
lost under the objective test.” It must first be determined, 
however, whether this use was on related goods or goods 
of the same descriptive properties. If the mark was used 
on non-related goods it would not affect the mark even 
under the objective test.’ A strict and somewhat tech- 
nical view was formerly taken on this question. The 
modern tendency, however, is to consider the question 
from the standpoint of the consumer. Considering all of 
the circumstances, e. g., the general nature of the goods, 
the places where they are sold, the relative cost of the 
goods, and the uniqueness of the mark, would there be 


50N. Y. L. Ins. Co. v. Orpheum Theater & Realty Co., 100 Wash. 573, 171 
Pac. 534 (1918). 

51 See supra note 11. 

52 Beach-Nut Packing Co. v. P. Lorillard Co., 7 F. (2d) 967 (C. C. A. 3d 
1925), annotated in (1926) 12 Va. L. Rev. 337 and aff'd. on another ground in 
273 U. S. 629, 47 Sup. Ct. 481, 71 L. ed. 810 (1927). See also, Schecter, 
Rational Basis of Trade- Mark Protection (1927) 40 Har. L. Rev. 813, and 
OPPENHEIM CASES ON TRADE REGULATION (1933), annotation pp. 248-251. 

53 Beech-Nut Packing Co. v. P. Lorillard Co., supra note 50. See also, John 
Sexton & Co. v. Shoenhofen Co., supra note 7 
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confusion in the mind of the unwary purchaser? If so, 
the goods are sufficiently related.* One of the most im- 
portant of these considerations is the uniqueness of the 
mark. The courts have reasonably adopted the rule that 
a unique mark deserves a much wider field of protection 
than a common or non-unique one, and accordingly the 
field of protection, or field of related goods, depends 
largely upon the degree of uniqueness of the mark.” 
Under this modern view it would be reasonable to hold 
that liquors, wines and beer are related goods to other 
kinds of drinks, especially when the mark is in any way 
unique and not merely a common name, and if the mark 
were sufficiently unique to extend it to even other kinds 
of goods.® In the present case, however, it would be fair 
and reasonable in view of the particular circumstances 
caused by the Eighteenth Amendment to adopt a very 
narrow and strict rule. This would be consistent with the 
liberal view taken in the John Sexton, Virginia Dare, and 


similar cases.” The same reasons of inherent fairness, 
strong economic interest, and the obvious hardships of 


54 Purex Corporation, Ltd. v. United Drug Co., 67 F. (2d) 918 (C. C. Pa. 
1933), Buckeye Soda Co. v. Oakite Products, 56 F. (2d) 462 (C. C. Pa. 1933), 
Williams Oil-O-Matic Heating Corp. v. Westinghouse ts _ 62 F. (2d) 
378 (C. C. Pa. 1932), - see Note (1929) 15 Va. L. Rev. 

55 Standard Oil Co California Peach & ' Fig aay Se F. (2d) 283 
(D. C. Del. 1928); Wall v. Rolls-Royce of America, Inc., 4 F. (2d) 333 
(C. C. A. 3d, 1925), “Rolls-Royce” for automobiles and radio tubes; Eastman 
Kodak Co. v. Kodak Cycle Co., 15 R. P. C. 105 (1898), “Kodak” for cameras 
and bicycles; Tiffany & Co. v. Tiffany Productions, Inc., 23 T. M. Rep. 1, 
aff'd. 260 N. Y. Supp. 821 (App. Div., 1st Dept. 1932), jewelry and motion 
pictures. Also cf. Anheuser-Busch Inc. v. Budweiser Malt Products Corp., 
295 Fed. 306 (C. C. A. 2d 1923) aff’g order 287 Fed. 243 (App. D. C. 1921), 
“Budweiser” for beer and malt syrup, with Pabst Brewing Co. v. Decatur 
Brewing Co., 284 Fed. 110 (C. C. A. 7th, 1922), “Blue Ribbon” for beer and 
malt syrup. In the Budweiser case the court, recognizing the uniqueness of the 
mark, granted an injunction, while in the Blue Ribbon case the court refused 
an injunction on the ground of the non-uniqueness of the mark and its conse- 
quent narrower scope. See also Small Grain Distilling & Drug Co. v. Four 
Roses Products Co., 151 Ms. D. 459 (Com’r. 1927) where in an appeal from 
an interference proceeding the Commissioner of Patents held for the opposer 
which had formerly used the mark “Four Roses” on whiskey as against the 
applicant claiming a use on malt syrup for beverage purposes. The decision 
was controlled to a certain extent by the likelihood of expansion into the soft 
drink field due to Prohibition, but the Commissioner also recognized the broader 
protection given to unique and distinctive marks. 

56 See John Sexton & Co. v. Shoenhofen Co., supra note 7, and Small Grain 
Distilling & Drug Co. v. Four Roses Products Co., supra note 53 

57 Supra notes 7 and 41. 
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the Amendment over which the producer had no control 
call for a strict rule in the one case as called for a liberal 
one in the other. The same result of protecting the owner 
of the liquor trade mark as far as possible would be 
reached. It should take a very unique mark to call for 
any liberality under the related goods doctrine, and in 
that case the associative significance of the liquor mark 
would probably not have been lost. 

Secondly, it is necessary to consider the question of 
laches or acquiescence. If the new association or the loss 
of distinctiveness is the result of the neglect or consent of 
the former owner he has lost all right to the mark. In 
this case, however, this question is closely related to the 
question of whether the dormant corporation or person 
had a right to sue. In the case of Powell v. Valentine,” 
Christy v. Murphy,® Gold Seal Associates, Inc. v. Gold 
Seal Associates, Inc.,” and the Orpheum Theater case” 
the dormant person or corporation was allowed to sue. 
In each of these cases, however, the person or corporation 
could become active again at any time, and the plaintiff 
could show an injury to his present or immediate business 
or rights. In the Sun newspaper case the plaintiff was 
still engaged in the newspaper business, and similarly in 
the Orpheum Theater case. In the case of Christy’s Min- 
strels the plaintiff had asserted his intention to start giv- 
ing performances again and had an immediate right to 
do so. In the Gold Seal case the real plaintiff in interest 
was actively engaged in attempting to refinance the cor- 
poration. The decision in each of these cases was based 
on an injury to a present legal right of the plaintiff. The 


58 Supra page 422. 

59 Supra note 45. 

6° Supra note 46. 

61 Supra note 47. 

62 Supra note 48. 

63 This is well illustrated by the following extracts from the court’s opinion 
in the case of Powell v. Valentine, supra note 45: 


“If the new (defendant’s) paper infringed that business (the business of 
plaintiff's new paper) or interfered with it in any substantial degree, such 
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liquor industry, on the other hand, was under a positive 
prohibition of indefinite and possibly permanent dura- 
tion. It is accordingly highly doubtful if the dormant 
corporation could have shown an immediate injury to 
any present legal right, with the possible exception of a 
right to go into the medicinal or religious liquor field or 
to expand into the soft drink field. The field of medicinal 
and religious liquors, however, was naturally small and 
limited. The soft drink field although somewhat anal- 
ogous is nevertheless a different field of enterprise hav- 
ing no inherent relationship or association with the liquor 
business and one that was already well developed. It 
also brings up the question of the John Sexton and Vir- 
ginia Dare cases. The right of the dormant liquor com- 
panies to have brought suit, if any, must accordingly be 
based on remote and unsubstantial possibilities, although 
these possibilities might have been used as a basis for 
allowing the company to have brought suit during prohi- 
bition. If the company could not sue it is difficult to see 
how it could be guilty of neglect or consent except in a 
very strong case. It accordingly appears fair and logical 
to strictly apply the law of laches of acquiescence in favor 
of the liquor companies. 


4. Where the company completely disbanded and 
wound up its business the problem is not difficult and the 
result follows directly from the discussion of general 
principles above. Here there is not only an extended 
nonuse of the mark but also the unequivocal act of wind- 
ing up the business which tends to show an express intent 
to abandon it. This is also a case for the application of 
the doctrine of constructive abandonment discussed above. 


infringement or interference amounted to unfair trade practice. The ascertain- 
ment of that was the function of the trial court.” 

and they (plaintiffs) did not need to wait until their business (the 
new business) had suffered before invoking equitable relief. It was enough 
‘to show that the use of the old paper’s name (by the defendant) 
probably mislead the public and divert a substantial amount of the legitimate 
patronage which the plaintiffs had built up by satisfactory service to their 
customers in connection with the original Sun publication.” 
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It would seem then, that in general any trade mark rights 
that did exist have been extinguished with the company. 
Under the particular circumstances of the case, however, 
it may be possible to bring it within the exception of 
Christy v. Murphy“ or Baglin v. Cusenier® and under 
the general view taken by the court in the Hannis Case.” 

5. It would be well at this point to consider briefly the 
right of a soft drink company which had never thereto- 
fore manufactured or sold intoxicating liquors to expand 
into the latter field under the Twenty-first Amendment 
and to use its own mark on such goods as against another 
company which adopted the same mark for liquor subse- 
quent to the Amendment.” A similar problem would 
arise if the soft drink company did not wish to expand 
into the field itself but merely wished to prevent the use 
on liquor by the new user. The question here is very 
similar to that of the right of the old liquor companies 
which went into the soft drink business during Prohibi- 
tion to reéxpand into their old field. The question is 
accordingly similar to that of the Virginia Dare, John 
Sexton and similar cases. The same basis for extending 
the protection of the old marks exists in each case, namely 
the field of natural expansion. There is, however, one 
essential difference. The same justifying circumstances 
and economic interest for applying a very liberal rule in 
the latter cases do not exist in the case of a soft drink 
company which was never in the liquor field. It accord- 
ingly follows that the same liberality should not be used 
in this case, but that the ordinary rules of related goods, 
uniqueness of the mark and confusion of the public should 
be considered and applied. 


64 Supra note 46. 
65 Supra note 32. 
66 Supra note 28. 


67 An exhaustive study of this question has not been made. It is the purpose 
here to merely attempt to point out those factors that should be considered. 
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III. REGISTRATION OF LIQUOR MARKS UNDER THE ACT OF 
1905 (AS AMENDED) 


During the era of National Prohibition the Patent 
Office continued to register trade-marks for intoxicating 
spiritous and vinous liquors because it was still legally 
possible to make and sell such goods. In the case of beer, 
however, it required a statement to the effect that the use 
was on goods containing not more than the legal alcoholic 
content. The reason for this distinction between beer and 
other intoxicating liquors was that malt liquors did not 
come within the exceptions of the National Prohibition 
Act, and hence the legal use of a mark on such goods, 
not being possible, the applicant was unable to allege a 
use as required in an application for registration.” Re- 
newal registrations, however, were permitted for all kinds 
of liquors because no allegation of use is required in such 
a case, the mere filling out of a form and the payment of 
the statutory fee being all that is necessary.” 

Today registration of trade-marks is permitted for all 
kinds of liquors. Whether a registered mark for a soft 
drink would be a bar to the registration of a mark for an 
intoxicating liquor would depend on the uniqueness doc- 
trine to which reference has already been made, and pos- 
sibly on whether or not the beverage was derived from 
cereal or fruit sources.” 

The question of whether an applicant for the registra- 
tion of an old liquor trade-mark would prevail in an 


68 27 U. S. C. § 18 (1926), > oan L. 222 (1921). 

6° Under the statute 15 U. C. § 82 (1926), 33 Srar. L. 728 (1905), the 
applicant i is required to file with his application a declaration verified by hi 
self “that such trade-mark is used in commerce among the several states, 

See also the forms A, B, C and others listed in the Department of Commerce 
pamphlet on The Registration of Trade-Marks. 

70 The provision for renewal is contained in 15 U. S. C. § 92 (1926). See 
also form T listed in the Department of Commerce pamphlet on The Regis- 
tration of Trade-Marks which contains no allegation of use, but only a state- 
ment that the mark has not been abandoned. And see also Ewing, Commis- 
sioner of Patents v. Standard Oil Co., 42 App. D. C. 321 (1914). 

71 John Sexton & Co. v. Shoenhofen Co., supra note 7. It is submitted that 
this distinction, while perhaps sound in a case where the mark is non-unique 
or where the social and economic balances demand such a distinction in order 
to allow registration, is not in harmony with the modern tendency towards lib- 
erality under the related goods doctrine developed supra. 
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interference or cancellation proceeding against the pro- 
prietor of a mark barring its registration has not been 
settled.” It is suggested that in as much as an opposition 
is not usually sustained when the mark is not in some kind 
of use by the opposer,” no action of that kind was open to 
a non-using proprietor of a liquor trade-mark during 
Prohibition, and that cancellation is really necessary to 
give adequate protection to such an owner. Whether or 
not such a proceeding would be upheld should depend 
on the fairness of the situation, taking into account such 
factors as time, objective association in the minds of the 
public, money involved, and uniqueness. 

In the event of the expiration of the twenty-year period 
covered by the original registration without the obtaining 
of a renewal registration it is necessary to file an applica- 
tion for reregistration. This latter application, unlike 
that for a renewal which is made before the end of the 
original registration period, is treated exactly as though 
there had been no prior registration by the applicant. 

A possible bar to the reregistration of an old liquor 
trade-mark, in addition to that of a registered mark, would 
be a corporate name the dominant part of which was 
either the same as or confusingly similar to the mark of 
the applicant.“ If in fact the applicant had not lost its 
common law trade-mark property rights during Prohibi- 
tion it is possible that the Patent Office might be liberal 
in its interpretation of the statute and allow a registration 


72 For the statutory provisions relating to opposition, interference, and can- 
cellation see 15 U. S. C. § 86, § 87, § 93 (1926). And see also the Department 
of Commerce pamphlet on The Registration of Trade-Marks, pp. 23-26. 

73 Shakespeare Co. v. United States Whip Co., 151 Ms. D. 396 (Com’r. 
1927) ; and see Weigel Candy Co. v. Brown & Haley, 137 Ms. D. 350 (Com’r. 
1921) where in an opposition proceeding it was held that no likelihood of damage 
had been shown as the opposer might never resume the use of the mark. See 
also Model Brassiers Co., Inc. v. Bromley-Shephard Co., 49 F. (2d) 482 (C. C. 
= 1931); and see Nims oN UNFAIR COMPETITION AND TRADE-Marks (1929) 


74 Howard Company v. Baldwin Company, 48 App. D. C. 437 (1919); This 
corporate name bar exists even under the Act of 1920, when the goods are of 
the same descriptive properties as those dealt in by the corporation. See Ford 
Motor Company v. McAdoo, 1927 C. D. 44 (Com’r. 1927); and Certain-Teed 
Products Corp. v. Clark, 1925 C. D. 57 (Com’r. 1925). 
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anyhow. In a case arising during Prohibition, registration 
was granted to a company in spite of the fact that prior 
to its application there had been incorporated a company 
engaged in the same kind of business and having a corpo- 
rate name the distinguishing part of which consisted of 
the trade-mark in question.” There the applicant and its 
predecessors had, however, previously registered the same 
mark for alcoholic liquors, non-alcoholic wine and flavor- 
ing extracts and had been forced into the soft drink field 
because of the effect of the Eighteenth Amendment. 
While this case is not directly analogous to the possibility 
under consideration, it does, nevertheless, show a liberal 
result predicated to at least some extent on the position 
of hardship in which the applicant was placed. It is sub- 
mitted that the owner of a liquor trade-mark in the hy- 
pothetical situation is in a position equally hard, and 
should be given registration if the fairness of the situation 
warrants. In any event, the courts would in a proper 
case force a change in the corporate name of the newcomer 
and thus clear the way for registration.” . 


75 Virginia Dare Co. v. Virginia Dare Extract Co., supra not 7. 


76 See Nims on Unrair Competition anp Trape-Marxks (1929) 950 and 
cases cited. The basis of the action is unfair competition. 
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EDITORIAL NOTES 


ASSESSMENT OF EXPENSES oF CopE AutTHoRITY AGAINST Firms 
Nor AssENTING TO THE CODE 


With the present emphasis for national industrial recovery being 
shifted from agreements between individual employers and the Gov- 
ernment (the so-called President’s Reémployment Agreement) to 
self-regulation of industry with Government sanction through codes 
of fair competition for each industry, there is an increasing pressure 
for finances to support the necessary administrative bodies, within 
the industries. There has been no uniform method of meeting the 
expenses of code committees prior to code approval or of code au- 
thorities subsequent to such approval. Usually a trade association 
already existing or recently organized in the industry or trade and 
comprising only a portion of the total number of employers in the 
industry has shouldered the expense in order that some progress may 
be made and the alleged benefits of the N. I. R. A. (National In- 
dustrial Recovery Act) secured for the particular industry or trade. 
With the passage of time and the increase in expense, however, the 
burden is becoming too heavy to be borne by only a portion of a trade 
group; and further, the temptation to join the non-assenting mem- 
bers of the industry, and let someone else pay for the administration 
of the code while all enjoy its benefits, becomes too great for many 
of the original supporters. At its best, the present system of not 
compelling all firms to bear these expenses is manifestly unfair to 
those who are now carrying a disproportionate share of the cost of 
industrial self-government. 

The obvious solution of the problem is to compel all members of 
an industry who are properly subject to the provisions of the N. I. 
R. A. to contribute to the administration of that industry. But how 
to accomplish such compulsion is an exceedingly vexatious question. 

There are three approaches which may be made to the subject— 
one, the inference of a contractual relationship between all members 
of the industry or trade, “assenters” and “non-assenters”; two, an 
exercise of the regulatory power of the Federal Government; and, 
three, the definition of non-payment of assessments as a method of 
unfair competition. The first position is difficult to maintain because 
the fact that the “non-assenter” does not assent—does not take any 
affirmative action—is contrary to the basic theory of a contractual 
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relationship.! ‘The second view is easier to support in the light of 
conventional legal theories. This discussion will deal mainly with a 
development of the power to compel contributions under the federal 
regulatory power—or, as it is sometimes called, the federal police 
power. The third theory suggested, however, definition of non-pay- 
ment as an unfair method of competition, should prove the most 
fruitful and most satisfactory. 

It is said that the Federal Government has no “police power’ — 
that such power is reserved to the States. But the Federal Govern- 
ment does have a regulatory power within the spheres of federal 
power, which is every whit as potent and effective as that within the 
police power of the states.* The National Government is one of 
enumerated powers, but as to those powers it is sovereign.* The 
Constitution itself provides that® “The Congress shall have power 

To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers, and all other Powers 
vested by this Constitution in the Government of the United States, 
or in any Department or Officer thereof.”® 

In pursuance of its power to regulate commerce, Congress has 
passed laws requiring the inspection of steamboats ;’ the registry of 


1 Of course, if the “non-assenter” avails himself of the privilege to exhibit a 
“blue eagle” as an indication of compliance with the N. I. R. A., it may well 
be argued that he has then taken such affirmative action as will create a con- 
tractual relationship, and that further, he has received a benefit in the enhanced 
good will which he enjoys from the public. Variations of this idea are found 
in the sale of code emblems to be attached to products or in the sale of pre- 
scribed report or accounting forms to members of the industry. See (1934) 2 
Geo. Wasu. L. REv. 

2 The term “police power of the states” is an unfortunate, but customary, 
choice of expression. There is an immediate interpretation that the term refers 
to the regulatory measures necessary in the enforcement of the laws rather than 
to the underlying sovereignity of the states to care for the health, safety, and 
general welfare of their citizens. It must be noted that this discussion does not 
pretend to treat of the extent of federal jurisdiction under the N. I. R. A. The 
problem of conflict between federal and state control of local enterprise is not 
touched upon here. Fundamental constitutionality of the N. I. R. A. is assumed 
for the purposes of the discussion. 

3 Corwin, Epwarp S., The Constitution and What It Means Today (Fourth 
Ed., 1920) 38. 

4 Gibbons v. Ogden, 9 Wheat. 1, 197, 6 L. ed. 23 (U. S. 1824). “If, as has 
always been understood, the sovereignty of Congress, though limited to speci- 
fied objects, is plenary as to those objects, the power over commerce with for- 
eign nations, and among the several states, is vested in Congress as absolutely 
as it would be in a single government, having in its Constitution the same 
restrictions on the exercise of the power as are found in the Constitution of the 
United States.” See also: Hoke v. United States, 227 U. S. 308, 320-332, 33 
Sup. Ct. 281, 57 L. ed. (1913); Lottery Case, 188 U. S. 321, 23 Sup. Ct. 321, 
47 L. ed. 492 (1903); Second Employers’ Liability Cases, 223 U. S. 1, 54-5, 
32 Sup. Ct. 169, 56 L. ed 327, 38 L. R. A. (N. S.) 44 (1912). 

5 Art. I, Sec. 8, Clause 18. 

6 See also: United States v. Fox, 95 U. S. 670, 24 L. ed. 538 (1877); United 
States v. Marigold, 9 How. 565, 13 L. ed. 130 (U. S. 1849). 

746 U.S. C. § 361 ff. (1926). 
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vessels ;* and the examination of pilots.* It is argued that the inspec- 
tion of motor vehicles, the examination of drivers, the inspection of 
grain, etc., undertaken by the states under the police power apper- 
taining to their sovereignty is, in the essence, not different from the 
regulatory measures enacted by the federal Congress within its pre- 
scribed spheres of sovereignity. And it is further argued that no 
distinction should be drawn between the validity of acts undertaken 
by agents of the states in administering their police power and acts 
undertaken by federal agents in administering the will of Congress 
in interstate commerce. Both appertain to the sovereignity of their 
respective political units.*° 

As an exercise of its power to regulate foreign and domestic com- 
merce, Congress has enacted the National Industrial Recovery Act.” 
The purposes of the Act are set forth in Section 1.’* As one of the 
means whereby the purposes of the Act are to be accomplished, the 
Act further provides in Section 3 (a) that “Upon the application to 
the President by one or more trade or industrial associations or 


8 Ibid, § 11 ff. 
9 Ibid, § 214 ff. 


10 The execution of the will of Congress by administration and enforcement 
of its enactments, though appertaining to sovereignty, is not, like the power of 
making war, or levying taxes, or regulating commerce, a great substantive and 
fundamental power, which cannot be implied as incidental to other powers. 
The assessment of special fees commensurate with the expense incurred in reg- 
ulating the activities of a special class of the community is a valid exercise of 
this administrative power. It has been held not to be a tax levy (the taxing 
power being substantive and fundamental, and not to be implied), but a mere 
incident to the substantive power to regulate (and therefore, capable of being 
implied). See the Head Money Cases, 112 U. S. 580, 596, 5 Sup Ct. 247, 28 
L. ed. 798 (1884), wherein was upheld the imposition of a duty by the federal 
government upon ship owners of 50 cents a head for each alien entering the 
United States to be levied against the vessel. the true answer to all 
those objections is that the power exercised in this instance is not the taxing 
power. The burden imposed on the shipowner by this statute is the mere 
incident of the regulation of commerce. The sum demanded of him is not, 
therefore, strictly speaking, a tax or duty within the meaning of the Constitu- 
tion. If this is an expedient regulation of commerce by Congress, and the end 
to be attained is one falling within that power, the act is not void, because, 
within a loose and more extended sense than was used in the Constitution, it 
is called a tax.” 


11 Seventy- third Congress, Public Act No. 67, approved June 16, 1933. 


12 Section 1, to remove obstructions to the free flow of interstate and 
foreign commerce which tend to diminish the amount thereof; and to provide 
for the general welfare by promoting the organization of industry for the pur- 
pose of cooperative action among trade groups, to induce and maintain united 
action of labor and management under adequate governmental sanctions and 
supervision, to eliminate unfair competitive practices, to promote the fullest 
possible utilization of the present productive capacity of industries, to avoid 
undue restriction of production (except as may be temporarily required), to 
increase the consumption of industrial and agricultural products by increasing 
the purchasing power, to reduce and relieve unemployment, to improve standards 
of labor, and otherwise to rehabilitate industry and to conserve natural re- 
sources. 
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groups, the President may approve a code or codes of fair competi- 
tion for the trade or industry or subdivision thereof Under 
this provision the President has approved approximately three hun- 
dred codes of fair competition submitted to him by various industrial 
groups, which codes are binding upon all members of the trade or 
industry.’* In all or nearly all of these codes, provision is made for 
an agency appointed by the particular industry and approved by the 
President to administer the code and further provision is made for 
assessment of all members of the particular industry or trade for the 
financial support of this agency—the Code Authority.** 

Although the statutory basis for this provision in codes may be 
found in the foregoing portion of Section 3 (a), there are other sec- 
tions of the Act which indicate that Congress may have contemplated 
the establishment of such administrative agencies and their financial 
support by all members of the particular industries. Section 2 (a) 
provides for the utilization of voluntary and uncompensated serv- 
ices.1> And a subsequent portion of Section 3 (a) provides among 


13 Section 3 (f): When a code of fair competition has been approved or pre- 
scribed by the President under this title, any violation of any provision thereof 
in any transaction in or affecting interstate or foreign commerce shall be a 
misdemeanor and upon conviction thereof an offender shall be fined not more 
than $500 for each offense, and each day such violation continues shall be deemed 
a separate offense. 

14 At the present time no adequate provision has been made for the equitable 
apportionment of fees for those individual business establishments which are 
subject to the provisions of more than one code. 

15 Section 2 (a): “To effectuate the policy of this title, the President is 
hereby authorized to establish such agencies, to accept and utilize such volun- 
tary and uncompensated services, as he may find necessary, ”  Sec- 
tion 2 (b): “The President may delegate any of his functions and powers 
under this title to such officers, agents, and employees as he may designate or 
appoint, eo 

Ministerial powers may be transferred validly to non-officials. In Champlin 
Refining Co. v. Corporation Commission, 286 U. S. 210, 52 Sup. Ct. 559, 76 
L. ed. 1062 (1932), the activities of certain individuals in making inspections 
and in promulgating allotments of oil production thereon were held valid, even 
though such individuals were not paid by the Corporation Commission which 
delegated the power to them but were compensated through voluntary contribu- 
tions from some of the producers in the affected oil fields. In the Slaughter 
House Cases, 16 Wall. 36, 21 L. ed. 394 (U. S. 1872), the Court remarked, 
“Whenever a legislature has the right to accomplish a certain result, and that 
result is best attained by means of a corporation, it has the right to create such 
a corporation, and to endow it with the powers necessary to effect the desired 
and lawful purpose.” This decision upheld a Louisiana statute giving a private 
slaughter-house corporation power to bring civil suit in court to obtain fines 
and penalties specified for violation of the slaughter-house act—one-half of the 
fines recovered to be retained by the corporation in consideration of its prose- 
cuting violations of the act. 

There are numerous instances of the delegation of the police power of the 
state to private corporations and associations to determine the qualifications of 
persons prior to their practicing a profession. The following private organiza- 
tions were empowered to examine applicants and to prescribe rules and regula- 
tions for such examinations: State Board of Architecture, Ex Parte McManus, 
151 Cal. 331, 90 Pac. 702 (1907). Medical Faculty of the State of Maryland, 
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other things for the protection of competitors.** Would not the pro- 
tection of competitors require that the expenses of administering a 
code be borne by all competitors upon an equitable basis? Further- 
more, Section 10 (a) specifying that “The President is authorized to 
prescribe such rules and regulations as may be necessary to carry out 
the purposes of this title ” may be considered to be a sufficient 


Scholle v. State, 90 Md. 729, 46 Atl. 326 (1900). Dental Societies, Wilkins v. 
State, 113 Ind. 514, 16 N. E. 192 (1888); Overshiner v. State, 156 Ind. 187, 
59 N. E. 468 . One state statute requires attorneys to pay the cost of a 
“State Bar Association,” Utah, Revised Statutes, 1933, Title 6-0-10, 11-20. 

Even street car conductors have been held valid repositories of the police 
power of a state. They have been given power to designate portions of the street 
car in which persons of different race shall sit, Morrison v. State, 116 Tenn. 534, 
95 S. W. 494 (1906); and to make reasonable rules and regulations relating 
to transfers, Whaley v. State, 168 Ala. 152, 52 So. 941 (1909), and violations 
of such orders constituted a punishable offense. 

Other instances of the delegation of state powers to private corporations in- 
clude the expenditure of state funds for the state experiment station by a board 
composed of representatives of private organizations, Bullock v. Billheimer, 
175 Ind. 428, 94 N. E. 763 (1911); and the utilization of a private corporation 
to do the drainage of the city of New Orleans for which services assessments 
were made, within a price set by the statute, and warrants therefor issued and 
endorsed, Davidson v. New Orleans, 96 U. S. 97, 24 L. ed. 616 (1877). In the 
latter case the Court said, “The right of a state to use a private corporation 
and confer upon it the necessary powers to carry into effect sanitary regula- 
tions (is) affirmed’; and the charging of the cost thereof is held not to be a 
taking of property without due process of law. 

The Supreme Court declared not to be an unconstitutional delegation of 
power, the provisions of the federal Safety Appliance Act of March 2, 1893, 
wherein the American Railway Association, a private corporation, was em- 
powered to designate the standard height for draw bars on freight cars, which 
designation was then to be declared by the Interstate Commerce Commission, 
and it was specified that no cars could be used in interstate commerce unless 
they complied with this statute. St. Louis and Iron Mountain Ry. v. Taylor, 
210 U. S. 281, 287, 28 Sup. Ct. 616, 52 L. ed. 1061 (1908). 

A situation closely analagous to that of the code authority arose under the 
administration of a state statute. The American Society for the Prevention of 
Cruelty to Animals was empowered by a New York statute to issue dog licenses 
and to use the fees so collected to defray the cost of carrying out the provisions 
of the statute. Excess fees were to be retained by the Society as compensation 
for enforcing the Act which also contained penal provisions. The validity of 
the Act was questioned upon the ground that it deprived a citizen of his liberty 
without due process of law, to wit: the liberty of owning and harboring a dog 
without procuring a license from and paying fees therefor to the Society, a 
private corporation. In deciding the case the Court said, “When the State in 
the reasonable conduct of its own affairs chooses to entrust the work incident 
to such licenses and collection of fees to a corporation created by it for the 
express purpose of aiding in law enforcement, and in good faith apppropriates 
the funds so collected for payment of expenses fairly incurred and just com- 
pensation for the valuable services rendered there is no infringement of any 
right guaranteed to the individual by the Federal Constitution.” Nicchia v. 
ney State of New York, 254 U. S. 228, 231, 41 Sup. Ct. 103, 61 L. ed. 235 

1 ; 

16 Section 3 (a): “The President may, as a condition of his approval of any 
such code, impose such conditions for the protection of consumers, com- 
petitors, employees, and others, and in furtherance of the public interest, and 
may provide such exceptions to and exemptions from the provisions of such 
code, as the President in his discretion deems necessary to effectuate the policy 
herein declared.” 
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foundation for such provisions in codes. There are good arguments 
both for’? and against*® such an interpretation of Section 10 (a). 


From a reading of the above quoted sections of the Act, it is ap- 
parent that Congress contemplated the execution of certain purposes 
of the Act by some such agencies as code authorities. That expenses 
are incurred in effectuating such administration is a matter of which 
even a court could take judicial cognizance. It cannot well be argued 
that, with codes being binding on all members of the affected indus- 
tries and all members deriving benefits from the operation of the 
codes, Congress intended only a portion of such members to bear the 
whole expense of administering the codes. Such an interpretation 
would show an intention to place an unjust and inequitable burden on 
a portion of industry and trade, as well as an intention to foster an 
economically and socially detrimental policy. 


This interpretation of the Act is strengthened by the existence of 
numerous precedents for the compulsory support of an administrative 
body by prorating expenses among all members of the industry af- 
fected thereby. In the exercise of their “police power” the states 
have provided for many regulatory activities, the expenses of which 


17In United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 
563 (1911), a statute proposed to regulate the occupancy and use of certain 
forest reservations, and to preserve the forests thereon from destruction. It 
provided that the Secretary of Agriculture “may make such rules and regula- 
tions and establish such service as will insure the objects of such reservation.” 
Further, it provided that all money received from the sale of any products or 
the use of any land or resources of said forest reserve shall be covered into the 
Treasury and be applied toward the payment of forest expenses. Grimaud was 
charged with grazing sheep on the reservation without paying certain fees pre- 
scribed therefor by the Secretary. The following quotation (the last half of 
which was apparently added merely to strengthen the preceding portion) indi- 
cates by its choice of expression that the Court relied chiefly on the Secretary’s 
power to make rules and regulations rather than on the section specifying that 
money collected should be covered into the Treasury. “It is argued that, even 
if the Secretary could establish regulations under which a permit was required, 
there was nothing in the act to indicate that Congress had intended or author- 
ized him to charge for the privilege of grazing sheep on the reserve. These 
fees were fixed to prevent excessive grazing and thereby protect the young 
growth, and native grasses, from destruction, and to make a slight income with 
which to meet the expenses of management. In addition to the general power 
in the act of 1897, already quoted, the act of February 1, 1905, c. 288, p. 628, 
clearly indicates that the Secretary was authorized to make charges out of which 
a revenue from forest resources was expected to arise. For it declares that 
‘all money received from the sale of any products or the use of any land or 
resources of said forest reserve’ shall be covered into the Treasury and be ap- 
plied toward the payment of forest expenses.” 

18 Immediately following the above quotation from Sec. 10 (a) are these 
words: “ and fees for licenses and for filing codes of fair competition and 
agreements ” It may be held that this specific mention of fees constitutes 
a restriction of the President’s powers in this matter to those enumerated. See 
also: International Ry. Co. v. Davidson, 257 U. S. 506, 514, 42 Sup. Ct. 179, 
66 L. ed. 341 (1922). 

3 
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must be borne by the particular classes of the community affected.'’ 
Municipalities have also exercised this “police power” delegated to 
them by their respective states to license various private activities and 
charge fees for such licenses.”® Even the Federal Government has 


19 Compulsory inspections of inns, Hubbell v. Higgins, 148 Iowa 36, 126 N. 
W. 914 (1916); mines, St. Louis Consolidated Coal Co. v. Illinois, 185 U. S. 
203, 22 Sup. Ct. 616, 46 L. ed. 872 (1902); shipments of fertilizer, Patapsco 
Guano Co. v. North Carolina Bd. of Agriculture, 171 U. S. 345, 18 Sup. Ct. 
862, 43 L. ed. 191 (1898); Standard Stock Feed Co. v. Wright, 225 U. S. 
540, 32 Sup. Ct. 784, 56 L. ed. 1197 (1912); feeding stuff offered A sale, 
Savage v. Jones, 225 U. S. 501, 32 Sup. Ct. 715, 56 L. ed. 1182 (1912); and 
of passengers and crews passing quarantine station on vessels, Morgan v. 
Louisiana, 118 U. S. 455, 6 Sup. Ct. 1114, 30 L. ed. 237 (1886), and the charg- 
ing of fees therefor have been held valid. It was held to be within the power 
of the legislature to provide for the compulsory weighing of grain and the 
delegation of the ministerial right to the commissioners to fix fees within the 
general limits Ys by the Act. Merchant’s Exchange v. Knott, 212 Mo. 
616, 111 S. W. 565 (1908). A West Virginia statute requiring non-resident 
domestic corporations and foreign corporations doing business within the State 
to appoint the Auditor of West Virginia as their agent for service of process 
and providing for the payment of a fee of $10 per year for such service was held 
not to be a taking of property without due process of law or an unjust discrim- 
ination. St. Mary’s Petroleum Co. v. West Virginia, 203 U. S. 183, 27 Sup. 
Ct. 132, 51 L. ed. 144 (1906). An Oklahoma statute requiring an assessment 
on a bank’s average deposits for the purpose of creating a guaranty fund to 
make good losses of depositors in insolvent banks and for the expenses of the 
collection and administration of such fund was held not to be a taking without 
due process of law. Nobel State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 
186, 55 L. ed. 112 (1911). 

Probably the most persuasive case on this point is Charlotte, etc., R. R. Co. 
v. Gibbs, 142 U. S. 386, 12 Sup. Ct. 255, 35 L. ed. 1051 (1892), wherein was 
upheld a statute of South Carolina providing that the salaries of the Railroad 
Commission were to be paid by pro rata contributions from those railroads 
within the State which were subject to the supervision, investigation and reg- 
ulation of that Commission. That case was followed in New York v. Squire 
where fees were charged for the filing of plans with the Board of Subway 
Commissioners, which filing was required by law. 145 U. S. 175, 191, 12 Sup. 
Ct. 880, 36 L. ed. 666 (1892). 


20 A close analogy may be drawn between the municipal corporation and the 
code authority. Both are created to accomplish specified public purposes; both 
have received from their respective sovereigns certain ministerial powers to ad- 
minister within a specified jurisdiction—the former, geographical; the latter, 
economic—and the actions of both when taken in pursuance to their powers are 
binding on all persons within their respective jurisdictions, whether they consent 
or not. 

The charging of license fees by municipalities has been upheld in the follow- 
ing cases: The business of making loans. Dunn v. Hoboken, 85 N. J. L. 175, 
88 Atl. 1053 (1913). The regulation of the milk business. Asheville v. Nettles, 
164 N, C. 326, 80 S. E. 236 (1913). The manufacture of fertilizer. Standard 
Chemical and Oil Co. v. Troy, 117 Ky. 19, 77 So. 383, L. R. A. 1918C 522 
(1917). The selling of merchandise. Van Hook v. Selma, 70 Ala. 364, 45 
Am. Rep. 85 (1881). A ferry boat. Wiggins Ferry Co. v. East St. Louis, 
107 U. S. 365, 2 Sup. Ct. 257, 27 L. ed. 419 (1882). On vehicles used on local 
roads. McClure v. State, 17 Ala. 618, 88 So. 35 (1920). The local business 
of a telegraph company. Webster v. Bell, 68 Fed. 183 (C. C. A. 4th, 1895). 
And such power has been held valid even though levied beyond the corporate 
limits but within the police jurisdiction of the municipality. Van Hook v. 
Selma, supra. An ordinance of the City of Philadelphia requiring persons giv- 
ing athletic contests and exhibitions at which admission was charged to pay a 
license fee for each contest or exhibition was held to be a proper police measure 
and not an invalid delegation of legislative power to the director of public 
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enacted measures providing for the assessment of the expenses of the 
Farm Loan Board”? and the Federal Reserve Board*® against the 
banks regulated and supervised by these two agencies. There are 
other federal statutes of a similar nature.** In fact, the idea of special 
fees for regulation and supervision proportioned to the special injury 
attributable to the activities assessed is not novel and we may con- 
clude that the federal and state governments can as incident to their 
sovereign powers assess special fees against specified classes of the 
community for such regulation and supervision as is necessitated by 
the activities of those specified classes.** 

A consideration of the foregoing discussion points to the following 
facts: There is no distinction between the force and depth of the 
police power of the states and the incidental regulatory power of the 
Federal Government. Both the federal and state governments have 
delegated ministerial duties to non-official bodies in the administra- 
tion of police or regulatory measures, and in some cases the states 
have provided for the payment of the expenses of these private ad- 
ministrative agencies from fees collected for the service. Further- 
more, the federal and the state governments have validly provided for 
the assessment of expenses of administration and supervision against 
specified classes of the community requiring special regulation. In 
view of this background, it is argued that the federal government may 
validly delegate its regulatory power to a private agency—such as a 
code authority—and provide for its administrative expenses through 


safety who was to estimate the amount of the fee based on the rate of $5.50 
per policeman or fireman per day. American Baseball Club of Phila. v. Phila- 
delphia, 167 Atl. 891 (Pa. 1933); (1933) 2 Geo. Wasu. L. Rev. 112. See also 
(1933) 1 Geo. WasH L,. Rev. 23 

2112 U. S. C. §657: “The Ae Farm Loan Board shall, estimate 
the expenses and salaries of the Federal Farm Loan Board, and apportion 
the same among the Federal Land Banks, joint-stock land ‘banks, and the Fed- 
eral intermediate credit banks on such equitable basis as the Federal Farm 
Loan Board shall determine, giving due consideration to time and expense 
necessarily incident to the supervision of the operation of each type of bank, 
and make an assessment upon each of such banks pursuant to such apportion- 

2212 U. S. C. §243: The Federal Reserve Board “shall have power to levy 
semi-annually upon the federal reserve banks, in proportion to their capital stock 
and surplus, an assessment sufficient to pay its estimated expenses and the 
salaries of its members and employees for the half year succeeding the levying 
of such assessment, together with any deficit carried forward from the preceding 
year.” 

23 The Federal Coérdinator of Transportation must be paid in part by assess- 
ments against the carriers. Seventy-third Congress, First Session, Public Act 
No. 68, approved June 16, 1933. Expenses incurred in the administration of 
the effects of deceased seamen may be deducted by the federal a court and 
paid to the shipping commissioner for such services. 46 U. C. §§ 625-6. 
ag ry §s3" charged for securing a change in the registry a a ship. 46 


24 See Head Money Cases, supra, note 10. 
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the assessment of those whose activities make such regulation neces- 
sary. 

Section 3 (b) of the N. I. R. A. offers an additional avenue of 
attack on the problem of assessments. It specifies that the provisions 
of an approved code shall be the standards of fair competition for the 
affected trade or industry or subdivision thereof. It further provides 
that “Any violation of such standards in any transaction in or affect- 
ing interstate or foreign commerce shall be deemed an unfair method 
of competition in commerce within the meaning of the Federal Trade 
Commission Act, as amended ” Under this section the pay- 
ment of assessments, where specified in a code, becomes a standard of 
fair competition. The force of such a provision is strengthened even 
more by the addition of a further stipulation in the code stating that 
“Each member of the Industry subject to the jurisdiction of this Code 
shall comply with all requests, orders, or requirements of the Code 
Authority made or taken pursuant to the provisions of this Code, and 
the failure of any member of the Industry, within a reasonable time 
so to do, shall constitute a violation of this Code.” Thus in a case 
involving a transaction in interstate or foreign commerce by a mem- 
ber of an Industry who has not paid his assessment, such transaction 
is a violation of a fair standard of competition, and the offender liable 
to a “cease and desist” proceeding by the Federal Trade Commission. 
Some doubt has been cast on the probability of a violation of assess- 
ment provisions being held an unfair method of competition. It has 
been said that to be an unfair method of competition, a practice must 
be injurious to the public as well as to competitors.2> But where it 
is distinctly stated that certain practices shall be deemed fair methods 
of competition and violations of such standards shall constitute unfair 
methods of competition, need there be a showing of the usual pre- 
requisites—injury to the public; an established method of competi- 
tion; etc——in order that the Federal Trade Commission may take 
jurisdiction and proceed with the prosecution? A further question 
arises as to whether under the purposes enunciated in Section 1 of 
the N. I. R. A. there need be an injury to the public. If such an 
injury is held necessary to uphold jurisdiction, there is a likelihood 
that the existing national emergency would supply such foundation. 

From a review of the three suggested approaches to this problem— 
the contractual; the “police power”; and the unfair method of com- 
petition—there appears on principle and by precedent to be a strong 
possibility that non-assenting members of an industry or trade may 
be compelled validly to contribute to the expenses of code adminis- 
tration. Wim A. FIsHER. 


25 (1933) 47 Harv. L. Rev. 85, 108 ff. 
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CoNTRAST OF THE INSULL AND FAcToR CASES IN THE 
DEVELOPMENT OF INTERNATIONAL EXTRADITION 


Extradition must be adapted to the airplane age. The requirements 
of local criminality and narrow construction of extradition treaties 
together form a Gordian Knot of red tape which has long bound the 
arm of international justice. In these elements fugitive criminals 
have found highly technical defenses which are utterly unrelated to 
the merits of their cases. Since these defenses have been notoriously 
effective in the unclean hands of financial fugitives, the current cases 
of John Factor and Samuel Insull, decided by the Supreme Courts of 
the United States and Greece, respectively, reach sharply opposite 
results which by their contrast develop the liberal aspects against the 
primitive in the law of extradition in its struggle toward modernity. 

In the case of Factor v. Laubenheimer' the United States Supreme 
Court used the sword of liberal construction to cut through a cen- 
tury’s dictum and sever the knot of technicalities. Multiple signifi- 
cance attaches to the case because of the urgent liberal influence it 
exercised on international law, international relations, and United 
States law at the negative cost of ridding the country of an undesir- 
able character. The Greek Court in the case of Samuel Insull, how- 
ever, has professed itself inextricably bound by narrow construction 
and a peculiar interpretation of ‘local criminality’? which has not 


11 U. S. Law WEEK 241 (1933). 

2 Where the defense of local criminality is raised the Greek Court considers 
it necessary to expand the extradition proceeding to the practical equivalent of 
a local “trial.” That the United States Government considers this to have been 
the case in the Insull proceeding is unmistakably indicated in the Note from 
the United States denouncing the Treaty of Extradition with Greece, which is 
also explanatory of the attitudes of the two governments toward the case as a 
whole: the text of the Note which appears in Department of State Publication 
No. 522, and which was delivered by the American Minister on Nov. 6, 1933, 
is therefore given in full: 

“T am instructed to inform Your Excellency that the United States Govern- 
ment has learned with astonishment that the Greek authorities have again de- 
clined to honor the request of the United States for the extradition of Samuel 
Insull, a fugitive from American justice. 

“My Government finds it difficult to reconcile this unusual decision with the 
admission of the competent authorities that the fugitive committed the acts with 
which he was charged and that these acts are illegal and fraudulent both in the 
United States and Greece. Without going into the details of the decision, it is 
evident that the authorities attempted actually to try the case instead of con- 
fining themselves to ascertaining whether the evidence submitted by the United 
States Government was sufficient to justify the fugitive’s apprehension and 
commitment for trial. There can be no doubt that the question of criminal 
intent referred to by the Hellenic Government would be fairly and judiciously 
passed upon by the Courts in the United States. I am to add that my Gov- 
ernment considers the decision utterly untenable and a clear violation of the 
American-Hellenic Treaty of Extradition signed at Athens on May 6, 1931. 

“Inasmuch as the Greek authorities have now seen fit on two occasions to 
deny the just requests of the United States made under the provisions of the 
above-mentioned Treaty, it is apparent that this Treaty, although similar in 
terms to treaties which the United States has found effective in extraditing 
fugitives from other countries, cannot be relied upon to effect the extradition 
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only impaired Greco-United States relations* and caused Greece eco- 
nomic losses, but has also engendered a critical disturbance in Greek 
domestic politics.‘ 

It was not without difficulty that the United States Supreme Court 
reached its decision, although the doctrine of the Factor Case does not 
seem to be the capricious rationalization the dissent considers it. 
Rather is it the development of the spirit of that very line of cases 
upon the letter of which the dissent relies to reach a more superficially 
obvious conclusion. ‘The dissent cites the following cases as direct 
Supreme Court authority for its proposition that, “this Court has 
steadfastly held that a fugitive, whether alien or citizen, will not be 
extradited unless the facts alleged against him in the demanding 
country are there made criminal, constitute a crime covered by the 
treaty, and are denounced as a crime either by some act of Congress 
or by the laws of the state where the fugitive is found.” Neverthless 
an analysis of these cases shows that the majority is correct in its 
contention that the point has never been directly raised, and that the 
actual result of each case was the extradition of the fugitive through 
the liberal interpretation of treaties and the sweeping aside of some 
technicality. What the Court said must be distinguished from what 
the Court decided. 

In the case of Wright v. Henkel,® the contention was made that 
the complaint did not charge an extraditable offense within the 
treaties, because the offense was not criminal at common law, or by 
act of Congress, or by the preponderance of the statutes of the states. 
In that case the offense charged was extraditable only if “made crim- 
inal by the laws of both countries” by the express terms of the treaty. 

The Court decided that if the phrase “made criminal by the laws 
of both countries” was interpreted to limit its scope to acts of Con- 
gress it would largely defeat the object of our extradition treaties, 
and therefore held, that “the laws of both countries” included the 
of fugitives who have fled to Greece. My Government therefore considers that 
from the American point of view the Treaty is entirely useless. Accordingly 
I am instructed to give formal notice herewith of my Government’s denuncia- 


tion of the Treaty with a view to its termination at the earliest date possible 
under its pertinent provisions.” 

See also the quotations from the responsive Greek Note of Nov. 10, 1933, 
which appeared in the Associated Press dispatch from Athens of that date and 
was published in the NEw York Times for November 11, 9: 3, in which Greece 
contended that in such cases the Courts had the right to go into the substance 
of the accusations, and try the cases, and made no denial that such had been 
the action in the Insull case. 

3 Premier Tsaldaris, in a statement issued on Dec. 4, 1933, explaining his 
conversation with the United States Minister on that date, said: 

“Realizing that Insull’s presence was detrimental to Greek-American friendly 
relations I said I would endeavor to find a way to deliver Insull.”—United Press 
Dispatch from Athens, December 4, 1933. 

4 New York Times, Nov. 9, 1933, 3: 5. 

5190 U. S. 40, 23 Sup. Ct. 781, 47 L. ed. 948 (1903). 
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laws of their component parts. The doctrine of this case, therefore, 
is not as laid down by the dissent, that it is necessary for the offense 
to be criminal by either an Act of Congress or a statute of the par- 
ticular state of asylum; but that it is sufficient if it be made criminal 
by either. 

In the next case of this line, Kelley v. Griffin,’ the Court states and 
decides the point thus: 

“Tt is objected that although perjury is mentioned as a ground for 
extradition in the treaty, the appellant should not be surrendered be- 
cause the Canadian Criminal Code defines perjury as covering false 
evidence in a judicial proceeding, ‘whether such evidence is material 
or not.’ As to this, it is enough to say that the assertions charged 
here were material in a high degree and that the treaty is not to be 
made a dead letter because some possible false statements might fall 
within the Canadian Law that perhaps would not be perjury by the 
law of Illinois. ‘It is enough if the particular variety was criminal] 
in both jurisdictions.’ ” 7 

Glucksman v. Henkel,® is also adverted to, but the spirit of that 
case is emphatically expressed in the following words of Mr. Justice 
Holmes, who delivered the opinion of the Court: 

“Tt is common in extradition cases to attempt to bring to bear all 
the factitious niceties of a criminal trial at common law. But it is a 
waste of time. For while, of course, a man is not to be sent from 
the Country merely upon a demand or surmise, yet if there is present, 
even in somewhat untechnical form according to our ideas, such rea- 
sonable ground to suppose him guilty as to make it proper that he 
should be tried, good faith to the demanding Country requires his 
surrender.” 

In Bingham v. Bardley,® both dissent and majority agree that the 
Court there ‘assumed’ that criminalty in both jurisdictions was essen- 
tial. The majority contend that the assumption was unfounded, and 
that the question was not even discussed; the dissent point to it as 
showing that local criminalty as a requirement was so definitely 
established that it was no longer questioned. The dissent, however, 
overlooks the realistic result which was the same in this as in the 
other cases: Extradition of the fugitive. 

Collins v. Loisel,’® is particularly relied upon by the dissent. The 
offense there alleged was obtaining property by false pretenses, as to 
which the treaty contained no words requiring criminalty in both 


® 241 U. S. 6, 36 Sup. Ct. 487, 60 L. ed. 861 (1916). 

7 Supra, note 5. 

8221 U. S. 508. 

9241 U. S. 511, 36 Sup. Ct. 634, € L. ed. 1136 (1916). 
10 259 U. S. 309, 42 Sup. Ct. 469, 66 L. ed. 956 (1922). 
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countries, giving a treaty-interpretation aspect exactly similar to the 
Factor case. ‘Triumphant emphasis was attached to one sentence of 
the Court’s opinion by the dissent, “It is true that an offense is extra- 
ditable only if the acts charged are criminal by the laws of both 
countries.” Nevertheless the result in this case was extradition, 
through application of a new liberal doctrine, “The law does not re- 
quire that the name by which the crime is described in the two coun- 
tries shall be the same; nor that the scope of the liability shall be 
coextensive or, in other respects, the same in both countries.” 

Viewed realistically, looking through the opinion to the result, these 
cases seem to show that in each instance the Court will go just as far 
as is necessary to give effect to extradition treaties where the defense 
is technical rather than meritorious. 

This attitude on the part of the modern American judiciary was 
nicely forecast and largely explained by Mr. Justice Brown, in the 
case of Grin v. Shine:™ 

“A proceeding which may have the effect of relieving the country 
from the presence of one who is likely to threaten the peace and good 
order of the community is to be welcomed rather than discouraged.” 
And again in the same case, “Care should doubtless be taken that the 
treaty be not made a pretext for collecting private debts, wreaking 
individual malice, or forcing the surrender of political offenders, but 
where the proceeding is manifestly taken in good faith, a technical 
non-compliance should not defeat the purpose of the treaty.” ** 

The political department of the United States has consistently taken 
an even stronger attitude regarding the desirability of a liberal policy 
of extradition, and the abolishment of technical defenses than the 
judiciary,* and this attitude was considered highly persuasive by the 
Court in the Factor Case." 


11 187 U. S. 181, 23 Sup. Ct. 98, 47 L. ed. 130 (1902). 


12 John Basset Moore stated in 1911 that there had never been a single in- 
stance of abuse of an extradition treaty of this country since the first one was 
negotiated in 1842. The Difficulties of Extradition (1911), AcapEMy oF Po- 
LITICAL SCIENCE, 628 


13 The statement of policy laid down by Attorney-General Cushing in 1855, 
7 Op. Atty.-Gen. 536, is a fair summary of the attitude taken by the political 
department on this question, and is often referred to as such by the Courts: 

“T conceive it to be the duty of the Government of the United States to 
afford to other governments every lawful facility in the execution of our treaty 
stipulations in this respect, and more especially to aid in removing those ob- 
stacles of pure technicality and form, the frequent recurrence of which tends 
to render the administration of justice a game of sharps between the injured 
community on one side, and the criminal violator of the laws on the other side, 
in which contest chicanery too frequently gets the better of truth.” 


14 Supra note 1, “And in resolving doubts the construction of a treaty by the 
political department of the government, while not conclusive upon the courts 
called upon to construe it, is nevertheless of weight.” In ordering a reargu- 
ment of the case, the Court specifically directed attention to this point. 
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Also, the United States has been largely instrumental in ridding 
international extradition treaties of a great obstruction; the anom- 
alous, persistent, and ubiquitous policy of many nations neither to 
surrender their own citizens nor to enter into extradition treaties un- 
less citizens of the asylum state are exempted.1* The United States 
consistently contended that extradition of fugitives, without regard 
to their nationalities, was the only mode which could satisfy the ends 
of justice.*® 

The significant developments in modern international extradition” 
center about the requirement of local criminality. The fundamental 
theory of extradition must be examined to indicate the true importance 
of such developments. Between sovereign nations there are only 
three solutions to the problem of bringing fugitive criminals to justice: 


1. The asylum state may attempt to try and to punish the fugitive. 


2. The asylum state may expel the fugitive as undesirable. 


3. The asylum state may extradite the fugitive to stand trial in the 
country where the offense was committed, by the laws which he is 
alleged to have broken."* 


The first is impossible in common law countries such as the United 
States and Great Britain, where the local theory of punishment of 
crime prevails.’® It is inconvenient and uncertain anywhere, because 
of difficulties in producing witnesses and evidence. Expulsion is at 
best only a makeshift expedient on the part of the asylum state which 
avoids rather than solves the problem, and causes certain international 
complications which will be considered later. Extradition has been 
the only practical solution, as by extradition alone can the lawbreaker 
be tried by the laws he violated, and evidence on both sides be con- 
veniently considered. 


15 Moore, 4 Dicest oF INTERNATIONAL Law, § 594. 


16 President Cleveland, annual message, Dec. 3, 1894, For. Rel. 1894, xv: 

“Although signed, the treaty of extradition with Venezuela is not yet in 
force, owing to the insistence of the Government that, when surrendered, its 
citizens shall in no case be liable to capital punishment.” 

Mr. Olney, Sec. of State, to Mr. Ransome, Min. to Mexico, Dec. 13, 1895, 
For. Rel. 1895, II 1008, 1009: “The United States is ever ready to annul or 
to narrow the exemptions contained in its extradition treaties based on the 
citizenship of the fugitive.” Moore, 4 Dicest or INTERNATIONAL Law, § 594. 


17 International extradition is not to be confused with the problem of delivery 
of fugitives between sister states of the United States, which is properly dis- 
tinguished as “interstate rendition,” and which is covered by the United States 
Constitution, Art. IV, sec. 2. It is said that ordinarily even analogies between 
these two subjects should not be attempted— Supra note 12, at 631. 


18 John Basset Moore, Assistant Sec. of State, report to Congress. 


19 MoorE on Extrapition, I. 152 et seq.; WHARTON’s STATE TRIALS, 392; 
Dana’s Wuarton, § 120, note. 
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The requirement of local criminality seems to have had its origin 
in close connection with the universally accepted principles that fugi- 
tives will not be surrendered for offenses of a predominantly political 
nature, or to modes of trial abhorrent to the people and government 
of the asylum state. Although it seems unnecessary in modern times 
as a support for either of those principles, and is certainly inconsistent 
with the prime object of extradition, (trial of the offender by the law 
he violated) it is nevertheless universally recognized by text writers 
as a general principle of international law.” 

Extradition, limited by the requirement of local ‘criminality, proved 
efficacious enough until modern conditions developed what might be 
termed the high-financial, statutory criminal, whose machinations 
were several centuries ahead of common law condemnation. Then 
local criminality began to obstruct the course of justice; extradition 
became slow, highly expensive, and altogether uncertain. Few indeed 
were the fugitives who could not contest extradition on the ground 
that the act charged was not locally criminal. Considering the diver- 
sity of the statutes among sister states of the United States on almost 
every subject, there was small chance that the different Countries of 
the World, with widely divergent traditions of criminal justice should 
show any greater unanimity. As a consequence local criminality be- 
came the most litigated phase of extradition. 

The United States Supreme Court, in the Factor case, did not con- 
trovert the existence of such a principle, but stated that “the prin- 
ciples of international law recognize no right to extradition apart 
from treaty,” ** and that such a principle has no application. The 
Court, however, admits that surrender without a treaty may be proper ; 
in fact, there are many instances to which the United States has been 
a party. Where a treaty is actually in effect, the position of the Court 
that the surrender of the fugitive must depend entirely on the con- 
struction of the treaty, seems to be incontrovertible. This case is the 
most liberal case on extradition yet handed down in any English- 
speaking country, and will go far towards restoring the efficacy of 
extradition as the solution of the problem of the international fugitive 
from justice. The only clause limiting the treaty obligation to sur- 
render fugitives charged with offenses covered by the treaty is con- 
strued as merely setting a standard of the quantum of evidence re- 
quired, and is thereby removed from its former status of prop to 


20 PomEROY, INTERNATIONAL Law (Woolsey ed.), §§ 198, 199; Biron AND 
CHALMERS, Exrrapition 11; 1 Pur.imore, INTERNATIONAL Law (3d ed.) 
521; Moore, Extrapition, §§ 94, 96. 


21 Supra note 1. 
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the doctrine of local criminality. This will be widely significant, for 
the exact phraseology which came under consideration as Article X 
of the Webster-Ashburton Treaty of 1842 appears verbatim as 
Article I of all modern United States Extradition Treaties.” 


The two cases of extradition against Samuel Insull tried in Greece 
represent the opposite extreme from the Factor case. They show that 
it is practically impossible to secure the extradition of a wealthy fugi- 
tive on intricate financial charges such as embezzlement or conceal- 
ment of assets in contemplation of bankruptcy where the court adopts 
a narrow construction of the treaty, and a rigid view of the require- 
ment of local criminality. The facts in the Jnsull case have been 
colorful enough to make headlines for over a year, and have sharply 
impressed the public with the difficulty of extraditing a man who deals 
in hundreds of millions.** 


22 See U. S. Treaty Series No. 561, France (1911); No. 789, Poland (1929) ; 
No. 734, Czechoslovakia (1926); No. 855, Greece (1932) (Denounced Nov. 6, 
1933, Supra note 2). 


23 October 4, 1932, the Illinois Grand Jury indicted Samuel Insull on charges 
of embezzlement and larceny. Insull was then in Paris, but he left by train for 
Italy, and went by airplane from there to Greece, arriving in Athens on October 
9, 1932, one day after the request for his extradition reached Paris. The fol- 
lowing day he was arrested by the Greek authorities on the request of the United 


States’ Legation, to be held pending proceedings for extradition. He was re- 
leased a day later because at that time there was no extradition treaty in force 
between Greece and the United States, and no proper warrant for his arrest 
had been issued. The State Department directed the Legation in Athens to 
obtain Insull’s passport, and thus made him a virtual prisoner in Greece. 


On November 1, 1932, the extradition treaty between the United States and 
Greece went into effect by reason of the formal exchange of ratifications at 
Washington. The treaty had been proclaimed by the President of Greece Oct. 
2, 1932, after its ratification by the U. S. Senate, Feb. 19, 1932 (75 Cong. Rec. 
4338). The treaty provided that it should take effect on the date of exchange 
of ratifications. On November 5, 1932, the Greek Court held that it applied to 
crimes committed before the treaty went into effect. (See note 21.) 


On December 27, 1932, the Greek Court of Appeals denied extradition, saying, 
“It does not become evident that Mr. Insull committed the offenses of which 
he is accused,” and also found that “Samuel Insull had not obtained any per- 
sonal profit, but acted in the interests of the corporations, and in good faith.” 
(New York Times, Dec. 29, 1932.) The Court added, “The Court is com- 
pletely convinced that there does not exist in this instance criminal acts foreseen 
by the Greek and American law of embezzlement, larceny, and larceny by de- 
ag for which extradition is demanded.” (New York Times, December 
29, 1932.) 


In May, 1933, the United States reopened the case with a new extradition 
proceeding, this time charging, “Concealment of assets in contemplation of bank- 
ruptcy.” The case came to be heard late in October of 1933, the case for the 
United States being presented by the Greek Prosecutor, assisted by United 
States Attorney Forrest Harness. During the course of the hearing, defense 
attorney Lazarimos stated that the four questions which the court must deter- 
mine were: (1) Whether the case came under the treaties; (2) whether there 
was an offense under U. S. law; (3) whether there was an indictable offense 
under the Greek law; and (4) the nature of the facts sustaining the indictment. 
He introduced depositions by Dr. John Wigmore, of Northwestern University 
to the effect that the American statute was unconstitutional and also that the 
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Several other problems of international extradition were thrown 
into the foreground of current law by these two notorious cases. A 
bitter clash on the question of the right of the asylum to pass on the 
ultimate fact of the guilt of the accused was largely responsible for 
the denunciation of the treaty with Greece by the United States in 
one of the most strongly worded notes ever delivered by the State 
Department to a friendly government.** The United States’ view, 
held alike by the Supreme Court and the political department, is that 
an extradition proceeding is in no sense a trial, and that no such 
proof is required as to justify a conviction.** Reason certainly ap- 
pears to support the United States’ view, for if the ultimate guilt of 
the accused is the issue to be determined, the proceeding would be 
much more akin to an extraterritorial “trial” than a proceeding in 
extradition. 

A necessary corollary of the United States’ view is that the con- 
stitutionality of the statute of the demanding state making the act 
charged a crime is not to be determined by the asylum nor before 
extradition.*® It must be presumed that the trial which will be given 
the accused will be in all respects fair.27 The question of constitu- 
tionality is properly to be determined then. Certainly it would be 
anomalous for the courts of the different countries of the world to 
sit in solemn judgment of the penal statutes of all other countries. 
Undaunted by this amazing prospect, the Greek Court, in its decision 
of the first case, cited the opinion of a Chicago attorney, whose deposi- 
tion had been presented at the hearing, that the acts charged against 


extradicting country had an absolute right to pass judgment before delivering 
the accused. The United States charged that Insull, knowing of the insolvency, 
had distributed assets as collateral for various bank loans, thus preventing a 
pro-rata distribution. (New Yorx Times, Nov. 1, 1933, 14:1.) Only frag- 
ments of the Court’s decision denying extradition the second time are available, 
since neither the State Department nor the Department of Justice will release 
any information on the case, but the following excerpts are believed to be ac- 
curate. The Court held “that the requirements of the American Laws had not 
been fulfilled, since Insull’s deliberate intention had not been proved,” “that the 
delay between the announced bankruptcy of the Insull Corporation in April, 
1932, and the beginning of the present case in May of 1933 was proof that the 
demanding state did not consider the defendant’s action either particularly 
fraudulent or independent of the general depression” (NEw York Times, Nov. 
1, 1933, 1:2). The charge that the corporation had paid dividends while in- 
solvent was rejected with the ruling that, “The United States nowhere claims 
that the dividend caused the failure’ (NEw York Times, Nov. 1, 1933, 12:4). 
Evidence before Federal Judge Evans of the District Court in Chicago on a 
receivership hearing tended to show that the Insull Companies would show a 
shortage of $105,000. 

24 Supra note 2. 

25 Collins v. Loisel, supra note 10, and supra note 2. 

26 And this is true even in interstate rendition; see Annotation on Hale v. 
Sees. 65 F. (2d) 739 (C. C. A. 1st, 1933) in (1934) 2 Geo. Wasn. L. REv. 


27 Collins v. Loisel, supra note 10. 
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Insull did not constitute a crime in Illinois, and similar evidence was 
admitted at the second trial. 

On one point in the first case, the Greek Court was undoubtedly 
right: extradition treaties cover offences committed prior to their 
conclusion, unless their operation is expressly restricted.** No such 
restricting clause was contained in the treaty,?® and the Court ruled 
correctly as to the retroactive effect of the treaty; the question was 
not raised in the second case. 

As to the right of appeal, and the propriety of a second case, the 
situation in Greece is indefinite enough,® but it cannot compare with 
the confusion in regard to that question which exists in the United 
States, where the situation was simple until the use of habeas corpus 
by the defendant in international extradition proceedings became pop- 
ular.** The first discharge of a demanded fugitive on habeas corpus 
occurred in 1842,°* and since that time extradition has become pro- 
gressively slower, more uncertain, and expensive. 

Theoretically, appeal is not permitted in the United States. It is 
recognized that the courts in extradition cases are acting only under 
the special authority of the treaty, and as the treaties do not provide 
for it, there is no further recourse, since the court or magistrate is 
not exercising a judicial function of the United States.** Neverthe- 
less, although the courts pay sedulous lip-service to their doctrine that 
habeas corpus and certiorari will not be permitted to take the place 
of appeal, and do refuse to go into the sufficiency of the evidence on 
which the fugitive was committed, the number of cases reaching the 
United States Supreme Court has increased substantially each decade. 
Each such case is, of course, necessarily raised on habeas corpus and 
certiorari. The most anomalous feature of this extraordinary jurid- 
ical situation, however, is the effect of the adjudication in the habeas 
corpus proceeding. Discharge on habeas corpus does not operate as 


281 Moore, Extrapirion, § 86, p. 99; Twiss, Law or Nations, (Peace, 
1892) 411; 2 Hype, Internationa, Law (1922) 50; CRANDELL, TREATIES 
(1904) 214. 

2975 Cong. Record 4473 (1932) ; U. S. Treaty Series No. 855. 

30 The Greek Law of 1878, in effecting the first treaty with Italy provided 
for no appeal from the Court of Appeals. Castoris, Le Droit Extraditionel de 
la Grece, 36 Revue Générale de Droit International Public 225; the Law of 
1907 allows no appeal from a decision refusing extradition but is silent “‘. ap- 
peal where extradition is granted. (1933) 31 Mic. L. Rev. 544, at 549 

31 Habeas corpus proceedings have complicated even the domestic problem of 
interstate rendition, but the Supreme Court has narrowly limited the applica- 
tion of habeas corpus in proceedings of this character. Supra note 26. 

82 Ex parte Smith, 3 McLean 121 (1842). 

83 United States v. Ferreira, 13 How. 40, 14 L. ed. 44 (U. S. 1851); In re 
Metzger, 5 How. 176, 12 L. ed. 104 (U. S. 1847); In re Kaine, 14 How. 103, 
14 L. ed. 345 (U. S. 1852); CrarKe, Extrapition (4th ed. 1903) 246; 6 Op. 
Atty. Gen. 91 (1853). 
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res judicata in any subsequent proceeding; nothing is finally settled 
but the legality of the confinement of the prisoner at that particular 
time.** 

Another extradition proceeding may be begun the same day, and 
there is, in fact, no limit except judicial discretion, on the number of 
such proceedings which may be brought. There are no constitutional 
or treaty limitations.** The principle of double jeopardy has no ap- 
plication for the prisoner has not been placed on trial.** In fact, the 
obligation imposed by the treaty (and the treaty must be supreme on 
these questions), is to surrender the alleged criminal whenever the 
provisions of the treaty are complied with.*” 

Notwithstanding the Factor case, the United States cannot claim 
to have an efficacious and just extradition procedure while habeas 
corpus and certiorari proceedings are permitted to delay extradition, 
carrying the cases through the entire appellate system of the United 
States judicial system. The sheer cost of extradition under such 
conditions is a serious obstruction to the course of justice.** To avoid 
the expense, delay, and uncertainty of American extradition, diplo- 
matic representatives of some countries have had to resort to such 
practices as offering the fugitive a first class passage home, with 
everything desired to eat and drink, and clemency in the sentence if 
he is found guilty. 

As bad as extradition can be, the lack of it may be worse. Greece 
has been in a state of great political embarrassment ever since the 
peculiar decision in the first Jnsull case, and the situation became 
much more critical after the second refusal to extradite. Where the 
public opinion of a powerful nation is sufficiently aroused over the 
justice of a fugitive’s return to stand trial, if extradition fails, political 
pressure will inevitably be brought to bear.*® The asylum country 


34 Collins v. Loisel, supra note 10, at 429. 
35 Collins v. Loisel, supra note 10. 
36 Collins v. Loisel, supra note 10. 


37 In re Kelley, 26 Fed. 852 (C. C. D. Minn. 1886); Ex parte Schorer, 195 
Fed. 334 (E. D. Wis. 1912). 


38 Before 1911 France had spent over $40,000 to extradite a single fugitive 
from the United States. Op. cit. supra note 12. The Factor Case went through 
three appellate stages and was twice argued before the United States Supreme 
Court before reaching its final disposition, which must have involved great ex- 
pense to England. 

39 The day after the decision in the second Jnsull case was announced, United 
States Minister MacVeagh made an unheralded visit to Foreign Minister 
Maximos, and it was admitted that they discussed the Court’s ruling in detail. 
Shortly thereafter Insull lost a great deal of his popularity with the Athenean 
Public when his name became linked with that of a Greek married woman 
whom the press dispatches described as “beautiful, 30, and living in the same 
apartment house”; when wine and liquor quotas for the several countries were 
announced by the United States after repeal, the quota allotted to Greece was 
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will then have to look about for means of getting rid of the fugitive 
in an indirect way.*® 

As the ancient concept of a fugitive’s “right of asylum” has no 
objective existence in the modern world,** and since each state has a 
right to expel foreigners because there is no duty to receive them,** 
“expulsion” is the method usually adopted. Greece has resorted to 
this means before,** and has promised it in the Jnsull case.* 


nothing more than a formality, and when the Greek Minister at Washington 
protested, some vague mention was made about Greece not buying enough 
American Apples. 

49 Continuing the statement cited in note 3 supra, Premier Tsaldaris said: 
“I have promised the United States Minister to try to find a way to deliver 
Insull to United States justice. However, the means of delivering must not 
pence oa finding of the Court of Appeals nor wound the feelings of the Greek 
people. 

41] Moore, Extrapitian (1891) 98, 99; 1 Bernarp, TRAITEé DE 1’ExTRADI- 
TION (2d ed., 1890); ch. 1; Ciarke, Extrapition (4th ed., 1903) p. 14; 1 
Hype, Int. Law (1922) 567; Puente, Principles of Int. Extradition in Latin 
America, (1930) 28 Mic. L. Rev. 665 at 686; OprenHetM, Int. Law (4th 
ed., 1928) 551. 

421 Hype, INTERNATIONAL LAw (1922) 101; 1 OppenneIM, INTERNATIONAL 
Law (3d ed., 1920) p. 498; 2 Bernarp, Traité pe L’Extrapition (2d ed., 
1890) p. 615. 

43 Previous deportations by Greece under similar circumstances: Baron de 
Hammerstein to Germany—no treaty 1895; extradition refused but Greek 
officers placed him on board vessel bound for Italy under su ision of German 
officers. Case of Bolle, a Belgian returned to France by Greece in 1906. See 
other cases cited in 1933 31 Micu. L. Rev, 544, which is a masterly review of 
this and other related questions. 

As to previous instances of the United States securing fugitives from other 
nations in the absence of treaty, cases collected in 4 Moore Dicest or INTER- 
NATIONAL LAw (1906) 258, show rendition to the United States by England, 
Sweden, Denmark, Mexico, Texas, Switzerland, Austria, Cuba, Brazil, Japan, 
Costa Rica, and Belgium. 

44 The prominence of the Samuel Insull Case in engendering international 
complications and creating headlines almost daily in the national press is indi- 
cated by the following brief chronological summary of developments in the case 
up to the time this note went to press. 

January 10, 1934 the Greek minister announced that Samuel Insull must leave 
the country. January 15 it was announced that the Turkish Government would 
not permit Insull to enter the country. New York Times, January 16, 12: 3. 
January 17 Insull’s Greek lawyers asked that alleged United States threats to 
obtain expulsion of Samuel Insull be made public. New Yorx Times, January 
18, 5:6. January 23 the Greek State Council rejected Insull’s plea for exten- 
sion of stay. New York Times, January 21, 13:1. Italy announced that it 
would bar Insull- asylum in Rhodes. New York Times, January, 23, 6:2. 
January 24 the Greek State Council upheld an order of the Minister ending 
Insull’s stay in Athens: Turkey and Albania made further announcements that 
they would bar Insull. New York Times, January 25, 40:2. January 29 
Greek police physicians reported Insull able to travel New York TIMEs, 
January 30, 11:6. On January 30, however, he was granted a ten-day stay on 
his residence permit. New York Times, January 31, 38: 3. 

On February first the United States restored Insull’s passport (viewed as a 
move toward extradition after expulsion). New York Times, February 2, 
11:6. On February 5 the United States ratified a ten-year old pending extra- 
dition treaty with Turkey. New York Times, February 6, 5: 5. 

(In March the Insull case was so much in the news that only page one cita- 
tions to the New York Times will be given.) 

March 3 the Greek Foreign Minister ended the two months of orders and 
counter-orders on the case by signing a final order for the speedy expulsion of 
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There seems to be no reason in justice or logic why a criminal 
should be allowed to place himself in a different position before the 
law merely by crossing an international boundary line. As long as 
the present primitive situation is tolerated, there will remain such an 
advantage to the rich criminal that it is an incentive to criminal opera- 
tions on a large scale. 


Insull. New York Times, March 3, 1:5. It was then expected that Insull 
would head for Syria or would leave on the Orient Express for Paris. 

The most dramatic move made by Insull then occurred, however, at 3:00 
a.m. on Wednesday, March 14, when with glasses removed, hair dyed, and in 
the clothes of a nobby young man, he secretly slipped out of his apartment 
(supposedly guarded by Greek police on all sides) and boarded the tramp 
steamer “Maiotis” and set sail for parts unknown. The next two days found 
Insull’s disappearance spread across the front pages of the world press. Greek 
authorities located him aboard the “Maiotis” by wireless and ordered that 
steamer to return to Athens. The captain of the ship complied and on March 
17 at 8:00 p.m. seasick Samuel Insull was much surprised to find himself 
again in Athens harbor. The Greek Government was “much embarrassed and 
angry at Insull’s ‘betrayal’ of Greece by his flight.” After a conference of Mr. 
Insull’s newly engaged Athenian attorneys with Premier Tsaldaris, however, 
“Greek public opinion switched right around. Public opinion, said the Premier, 
now had the very greatest sympathy for this harassed old gentleman.” See 
Time, March 26, 1934, page 18: 2. 

Insull was then given permission to depart on his chartered Greek steamer 
with the proper police visa with the stipulation that he did not land on Greek 
soil and that the ship report every five hours by wireless until out of Greek 
waters. The “Maiotis” sailed again with destination unannounced and unknown 
at 1:55 a.m. Sunday, March 18, on a voyage which was to be eagerly traced 
by the international press. New York Times, March 18, 1:1. 

The wanderings of Insull on the high seas caused a rapid succession of moves 
on the part of the United States to block his escape. Treaties were proposed 
with countries which Insull might touch and with which the United States did 
not already have extradition agreements. Several countries publicly announced 
that the fugitive would not be admitted or would be immediately extradited 
should he land on their soil. Congress in record time provided for his return 
to the United States from countries in which the United States enjoyed extra- 
territorial rights by passing a bill, promptly signed by the President, which 
ordered Consular agents, etc., to arrest and send to the United States anyone 
apprehended by them who was accused of a crime committed in this country. 
Time, April 2. 

March 29 the “Maiotis” entered the port of Istanbul, Turkey, and was 
boarded immediately by policemen and detectives of that country. The ship 
was refused permission to leave the port. Its destination was stated to be 
Constanta, Roumania. New York Tres, March 30, 1:2. 

March 31 Insull was brought ashore for questioning by the Turkish author- 
ities. Although Turkey had not yet ratified the extradition treaty with the 
United States, the Government was reported to be acting under Article IX of 
their Penal Code which authorizes the examination, trial, and surrender of one 
accused of fraud against a friendly government if the offense is neither political 
nor military. New York Times, March 31, 1: 4. 

The Greek Foreign Minister Maximos cabled a protest on behalf of the Greek 
Government against the detention of the “Maiotis.” A Turkish court, however, 
proceeded to try Insull under the Penal Code and ordered that he be detained 
and handed over to the United States. The next day the Turkish Assembly at 
Ankara ratified the extradition treaty with the United States. Time, April 9, 
17:1. So far the efforts of Samuel Insull to secure an appeal from the decision 
of the Turkish court have been fruitless so that it is probable that he will 
eventually be returned to the United States to stand trial along with his brother 
Martin who has already been returned to Chicago after extradition from Canada. 
Time, April 9, 16: 2. 
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This situation is not of mere academic interest. It forms one basis 
for the widespread conviction that “If you steal a hundred dollars, 
you will go to the penitentiary, but if you steal a million dollars you 
will go free,” and so causes universal contempt for the law. Such a 
situation is unnecessary; it causes international irritation which the 
world can ill afford. Before it can be boasted that all men are equal 
before the law, extradition must be liberalized in order to deprive 
the fugitive of all unmerited advantage. CHESTER CHARLES WARD. 


FEDERAL REGULATORY LEGISLATION, THE FEDERAL GRAIN 
Futures Act 


The pendency before the present Congress of a considerable body 
of regulatory legislation makes consideration of such a prior enact- 
ment as the Federal Grain Futures Act’ particularly interesting at 
this time. This is especially true in view of the fact that since its 
passage in 1922, a significant amount of law has grown up relating 
both to the propriety of the subject-matter covered by the Act and 
the mode of administering its details.» The fate of a statute of this 
kind cannot fail to provide invaluable guidance in designing and pre- 
dicting the future of the legislation for control of securities and com- 
modity markets which seems destined to be adopted in the next few 
years. 

It is perhaps a sufficient introduction to such a study to note that 
the enactment in question was passed to provide a measure of federal 
control for the hitherto unrestricted trading in grain futures on the 
great commodity exchanges of the country.* For accomplishing this 
end the legislature chose, with apparent wisdom, to direct its attention 
to the markets themselves rather than to operate exclusively upon the 
individuals who buy and sell, own and transfer, the commodities in- 
volved. This was done by prescribing broadly regulations to be ob- 


1 THE Grain Futures Act, Act of Sept. 21, 1922, 42 Srar. L. 998, 7 U. S. C. 
1 (1926). 

2On Feb. 9, 1934, Senator Fletcher introduced Senate Bill 2693 providing 
for the extensive regulation of the securities exchanges. 78 Conc. Rec. 2309. 

3 No less than six aspects of the Act have now been subjeced to the scrutiny 
of the Federal courts in cases depending directly on its interpretation or validity. 

*It is necessary to distinguish “future” contracts from sales of specific grain 
for future delivery. “Future” sales are in the normal case mere paper transac- 
tions, made with reference to no particular lot of grain, and intended to be 
fulfilled, if at all, out of the current market supply. It has been held, and now 
seems well established, that such sales even when made with the intent of “set- 
ting off’ purchases against selling orders are not by that fact alone invalidated 
as gambling transactions. See Board of Trade of Chicago v. Christie, 198 U. S. 
236, 25 Sup. Ct. 637, 49 L. ed. 1031 (1905). 

4 
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served by those “contract markets” on which trading in futures might 
be conducted. The administration of the Act and its provisions was 
largely entrusted to the Secretary of Agriculture.® 

The Act was scheduled to come before the courts in an atmosphere 
of considerable doubt and confusion. On the one hand a line of 
precedents were outstanding which portended poorly for its susten- 
tion. The first child labor case, based squarely on the commerce 
clause, had been firmly rejected, though by a divided bench.’ The 
same fate had been meted out to the later enactment on similar sub- 
ject-matter,® while, most ominous of all, in Hal v. Wallace the court 
had just declared an attempt to regulate the grain trade by use of the 
taxing power flatly unconstitutional. This last result had been 
reached in the face of an imposing group of cases emphasizing the 
broad adaptability of the power in question.” 

With a view to evading the force of the Hill decision the new act 
was, by its own terms, based on the finding of the Senate Agricul- 
tural Committee" that manipulation of grain prices as currently prac- 
ticed by operators on the Chicago Exchange constituted a burden on 
interstate commerce.’* In Stafford v. Wallace, involving the validity 


5 Thus, Section 4 of the Act (note 1, supra) made it unlawful to communicate 
in interstate commerce any offer of a contract of sale of grain for future de- 
livery, except by the actual owner of such grain or, “(b) Where such contract 
is made by or through a member of a board of trade which has been designated 
by the Secretary of Agriculture as a ‘contract market’ as hereinafter provided 
in this chapter, and if such contract is evidenced by a record in writing which 
shows the date, the parties to such contract and their addresses, the property 
covered and its price, and the terms of delivery: Provided, That each board 
member shall keep such record for a period of three years from the date thereof 
or for a longer period if the Secretary of Agriculture shall so direct, which 
record shall at all times be open to the inspection of any representative of the 
jae States Department of Agriculture or the United States Department of 

ustice.” 

6 Section 5 of the Act (note 1, supra) provides in part that “the Secretary 
of Agriculture is hereby authorized and directed to designate any board of trade 
as a contract market when, and only when, such board of trade complies with 
and carries out the following conditions.” 

“91 v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 

® Bailey v. Drexel, 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 (1922). 

® Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922). 

10 Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1869); McCray 
v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1904); Doremus 
v. United States, 249 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1919). 

11 Sen. Rep. No. 212, 67th Cong., Ist sess. 

12 Section 3 of the Grain Futures Act (note 1, supra) embodies a resolution 
that “transactions in grain involving the sale thereof for future delivery as 
commonly conducted on boards of trade and known as ‘futures’ are affected with 
a national public interest That the transactions and prices of grain on such 
boards of trade are susceptible to speculation, manipulation and control, and 
sudden or unreasonable fluctuations in the prices thereof frequently occur as 
a result of such speculation, manipulation, or control, which are detrimental to 
the producer or the consumer and the persons handling grain and products and 
by-products thereof in interstate commerce, and that such fluctuations in price 
are an obstruction to and a burden upon interstate commerce.” 
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of the Packers and Stockyards Act, it had been held that such a find- 
ing was not properly reviewable by the judicial branch unless the 
record disclosed a clear misinterpretation of the evidence.’* Further, 
Mr. Chief Justice Taft’s opinion had so stressed the “stream of com- 
merce” aspect of the Chicago meat trade as to justify the hope that 
a similar view might be taken of the grain markets."* 

The matter actually came to test in Board of Trade v. Olsen.* In 
that case the Supreme Court approved Stafford v. Wallace and ap- 
plied its doctrines in holding the Grain Futures Act to be a proper 
regulation of interstate commerce and not violative of the Fifth 
Amendment to the Constitution. The opinion of Mr. Chief Justice 
Taft is of decided interest in the broad philosophy which it expounds. 
It clearly goes beyond the current of trade doctrine of the earlier 
case and expresses a willingness to proceed on a foundation of “na- 
tional public interest.” This willingness, thus announced, may well 
be of extreme importance in furnishing a benchmark for the high 
court in its later determinations.*® 

Whether these two decisions open the way to a tremendous area of 
possible federal legislation or whether their significance is limited to 
the particular subjects involved is, of course, proper matter for spec- 
ulation. One court at least has inclined to the latter view in holding 


13 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 735 (1922). This case upheld 
the Act of Aug. 15, 1921, 42 Srar. L. 159, 7 U. S. C. 181 (1926), prohibiting 
meat packers from engaging in unfair practices and prescribing reasonable trade 
practices for stockyard commission merchants and dealers generally. 


14 258 U. S. 495, 518, 42 Sup. Ct. 397, 403, Taft, C. J.: “The application of 
the commerce clause in the Swift Case (Swift v. United States, 196 U. S. 
375, 25 Sup. Ct. 276, 49 L. ed. 518 (1905) ) was the result of the natural de- 
velopment of the interstate commerce under modern conditions. It was the 
inevitable recognition of the great central fact that such streams of commerce 
from one part of the country to another which are ever flowing are in their 
essence the commerce among the States and with foreign nations which his- 
torically it was one of the chief purposes of the Constitution to bring under 
national protection and control.” See also United States v. Patten, 226 U. S. 
525, 33 Sup. Ct. 141, 57 L. ed. 333 (1913) ; Lemke v. Farmers Grain Co., 258 
U. S. 50, 42 Sup. Ct. 244, 66 L. ed. 458 (1922); Eureka Pipe Line Co. v. 
Hallanan, 257 U. S. 265, 42 Sup. Ct. 101, 66 L. ed. 227 (1921). 


15 Board of Trade of Chicago v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. 
ed. 839 (1923). The suit was brought by the board to enjoin the Secretary of 
Agriculture from enforcing the provisions of the Grain Futures Act on the 
ground that it was unconstitutional. 


16 262 U. S. 1, 40, 43 Sup. Ct. 470, 479, Taft, C. J.: “The Board of Trade 
conducts a business which is affected with a public interest and is therefore, 
subject to reasonable regulation in the public interest. New York and Chicago 
Grain Exchange v. Chicago Board of Trade, 127 Ill. 153, 19 N. E. 855; Munn 
v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1876); Stafford v. ‘Wallace, supra. 
Congress may, therefore, ‘reasonably limit the rules governing its conduct with 
a view to preventing abuses and securing freedom from undue discrimination 
in its operations. The incidental effect which such reasonable rules may have, 
if any, in lowering the value of memberships does not constitute a taking but 
is only a reasonable regulation in the exercise of the police power of the na- 
tional government.” 
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that contracts made on the New York Cotton Exchange were not by 
the strength of these cases alone brought within the public realm of 
interstate commerce.’* The court of appeals of the second circuit 
said of the action of the higher tribunal, “In neither case has the 
court overruled the cases heretofore cited in this opinion in which 
sales on the exchange were regarded as transactions in intrastate 
commerce and not in interstate commerce.’* It sustained the right 
of Congress to regulate in the one case the boards of trade and in the 
other the stockyards of the country as great national public utilities. 
The acts involved assumed that the corporations regulated by the Acts 
conducted a business affected by a public use of a national character 
and that they were therefore subject to national regulation.” 

Passing to another aspect of the Futures Act, it may be observed 
that provision for reports and records is clearly a vital part of any 
body of law designed to control the operations of a great social or- 
ganism. The pertinent sections of the statute under consideration 
came under judicial scrutiny in Bartlett-Frazier Co. v. Hyde.® It 
was there argued that requirement of disclosure of the details of 
market transactions where there is no charge of improper conduct 
must necessarily be in contravention to the Fourth Amendment to the 


Constitution guaranteeing security against unreasonable search and 
seizure of papers and effects. The Court refused unequivocally to 
permit this contention to block the effective administration of the 
Act. It was pointed out that the amendment cited is not to be ap- 
plied in respect to a business affected with the public interest so far 
as disclosures may be necessary for the due protection of the people.*° 


17 Moore v. New York Cotton Exchange, 296 Fed. 61 (C. C. A. 2d, 1923). 
See also New York v. Reardon, 204 U. S. 152, 27 Sup. Ct. 188, 51 L. ed. 415 
(1907). This type of case, dealing with acts of transaction alone, would seem 
to be more significant with respect to depending control legislation than cases 
such as Bacon v. Illinois, 227 U. S. 504, 33 Sup. Ct. 299, 57 L. ed. 615 (1913), 
which devolve simply upon a recognition of both static and transitory phases 
of a given subject matter of commerce. 

18 Hopkins v. United States, 171 U. S. 578, 19 Sup. Ct. 40, 43 L. ed. 290 
(1898) ; Anderson v. United States, 171 U. S. 604, 19 Sup. Ct. 50, 43 L. ed. 
300 (1898); Ware and Leland v. Mobile County, 209 U. S. 405, 28 Sup. Ct. 
526, 52 L. ed. 855 (1908). 


1965 F. (2d) 350 (C. C. A. 7th, 1933). Certiorari to the United States 
Supreme Court denied, 1 U. S. Law WEEK, Oct. 10, 1933. This case presented 
a bill to enjoin the Secretary of Agriculture from taking steps to force the 
plaintiff to file reports and submit its books to inspection. Such action on the 
part of the Secretary was authorized by section 8 of the Futures Act, which 
provided for investigations, and publication of information. 


20 Citing United States v. First National Bank of Mobile (a per curiam 
decision), 267 U. S. 576, 45 Sup. Ct. 231, 69 L. ed. 736 (1925). Cf also Essgee 
v. United States, 262 S. S. 151, 43 Sup. Ct. 514, 67 L. ed. 917 (1923); Hale 
v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. ed. 652 (1906); Wilson v. 
United States, 221 U. S. 361, 31 Sup. Ct. 538, 55 L. ed. 771 (1911); Wheeler 
v. United States, 226 U. S. 478, 33 Sup. Ct. 158, 57 L. ed. 309 (1913). These 





EDITORIAL NOTES 461 


Having in mind the relative magnitudes of the opposed interests in- 
volved, it is not hard to approve this decision as fairly serving the 
ends of social justice. 

The most important part of a regulatory statute is undoubtedly the 
means provided for its enforcement. Section 6 of the Futures Act 
was drawn to permit prompt and compelling action by the Secretary 
of Agriculture in any case of evasion of the terms of the measure.*? 
To this purpose, any exchange suspected of violations might be sum- 
moned before a commission comprising the Secretary of Agriculture, 
the Secretary of Commerce and the Attorney-General to show cause 
why its designation as a contract market should not be withdrawn. 
Decisions of the commission were in effect reviewable by the circuit 
court of appeals with a possibility of certiorari to the Supreme 
Court.??_ In the case of Board of Trade of Chicago v. Wallace,”* the 
Board urged that such administrative action must be held unconsti- 
tutional in that it amounted to criminal prosecution without benefit 
of a jury trial** and would further result in deprivation of property 
without due process of law.*> The Circuit Court curtly rejected the 
first assertion, finding no element of criminal procedure in the revoca- 
tion of a permissive license.** The second contention was disposed 
of with equal facility, notation being made of the adequacy of the 
hearing granted and the availability of appeal to a judicial tribunal.*’ 
The importance of this holding can hardly be overemphasized when 
it is considered how effective a weapon is thus insured to the legis- 
lative body. 

It was probably inevitable that so sweeping a federal intervention 
in the affairs of commerce should render the status of prior regula- 
tions such as the various state Bucket Shop Laws uncertain.** Be- 


cases all involved the enforceability of subpcenae duces tecum issued against 
corporate officers in connection with grand jury investigations. 

2142 Strat. L. 1001, 7 U. S. C. 8°(1926). The same section also provides 
for analogous disciplining of individuals trading on the designated contract 
markets. 7 U. S. C. 9 (1926). 

2242 Srat. L. 1001, 7 U. S. C. 10 (1926). 

2367 F. (2d) 402 (C. C. A. 7th, 1933). 

°4Unitep States Constitution, Art. III, sec. 2. 

25 Unitep Srates Constitution, Amend. 5. 

_*6 The court was able to refer for precedent to Farmers Livestock Commis- 
sion Co. v. United States, 54 F. (2d) 375 (E. D. Ill. 1931). That case con- 
strued and held constitutional as to the Fifth, Sixth and Seventh Amendments 
corresponding sections of the Packers and Stockyards Act, 42 Srar. L. 159, 7 U. 
S. C. 181 (1926). 

27 The sufficiency of the Act as to opportunity for testing its validity without 
undue penalty attaching was also considered in Bartlett-Frazier Co. v. Hyde, 
65 F. (2d) 350 (C. C. A. 7th, 1933). 

*8 For discussion of general legislation affecting commodity exchanges see 
Note (1932) 45 Harv. L. Rev. 912; Patterson, Hedging and Wagering on 
Produce Exchanges (1931) 40 Ya.e L. J. 843; 83 A. L. R. 501. 
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fore the question came to the Supreme Court, it was apparently as- 
sumed by both the state and federal judiciaries that the result of the 
Act must be to preclude the application of coincident prior law.*® 
Mr. Justice Brandeis, however, in the Uhlmann Grain Co. case ruled 
that contracts made through the company’s local branch office were 
subject to the Missouri law although the consummation of the pur- 
chases on an out-of-state exchange might be amenable to the terms 
of the Federal statute alone.*® This characteristic recognition of a 
twofold nature in transactions of this kind will undoubtedly prove a 
tremendously important precedent in marking out proper and sep- 
arate spheres of local and national jurisdiction. As the progress of 
material science and social development make geographical boundaries 
increasingly conceptual and decreasingly real, some such technique in 
analysis is becoming a prerequisite to a practical jurisprudence. 


The conclusions which may be drawn from a survey of the Grain 
Futures Act depend wholly on the approach desired. It is not within 
the scope of the present investigation to touch upon the economic 
feasibility of such regulatory measures.** As a legal proposition 
much encouragement lies in the decisions above discussed for those 
who believe that progress implies an increase in governmental super- 
vision such as the currently proposed National Securities Act. 
Whether or not within the meaning of the Stafford case it may be 
said that the streams of finance which pass through New York City 
are part of the currents of commerce, the events of every day bear 
cogent testimony that its stock markets are affected with a public 
interest. Harry R. Mayers. 


29 Hoyt v. Wickham, 25 F. (2d) 777, (C. C. A. 7th, 1928) ; Uhlmann Grain 
Co. v. Dickson, 56 F. (2d) 525 (C. C. A. 7th, 1932); State v. Rosenbaum, 
115 Kan. 40, 222 Pac. 80 (1924); Goffe & Carkener v. Henneberger, 132 Kan. 
211, 294 Pac. 672 (1931); Chamber of Commerce of Minneapolis v. Federal 
Trade Commission, 13 F. (2d) 673 (C. C. A. 8th, 1926). The last case ruled 
with seeming propriety that the passage of the Grain Futures Act did not leave 
it within the power of the Federal Trade Commission to take steps to enforce 
the provisions of section 5 of the Act in default of action by the Secretary of 
Agriculture. 


30 Dickson v. Uhlmann Grain Co., 288 U. S. 188, 53 Sup. Ct. 362, 77 L. ed. 
691 (1933), reversing 59 F. (2d) 525 (C. C. A. 7th, 1932). Justice Brandeis 
treatment of this case has been objected to by several writers. Criticism is 
chiefly on the ground that his effort to create a flexible rule necessitated accept- 
ing the least probable interpretation of the particular facts involved and has 
resulted in an unsettled condition of the law. Cf Taylor, Trading in Com- 
— Futures (1933) 43 Yare L. J. 63; Note (1933) 81 U. or Pa. L. Rev. 


31 On this point see Hanna, Federal Regulation of Stock Exchanges, (1931) 
5 So. Car. L. Rev. 9; Samuel Untermeyer, A PLAN For REGULATING THE 
Stock ExcHance, (1934) Tonay, Feb. 3; Cf also Report Grain Futures 
ADMINISTRATION (1931). 
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GOVERNMENTAL ECONOMY AND THE CIviL SERVICE Laws 


Since the advent of the present economic maladjustment, municipal, 
state, and national governments have determined upon thoroughly 
pruning their budgets. This plan tends to the abolition of some of- 
fices and the diminution of salaries in others.2, Where the offices are 
within the scope of the civil service and tenure laws, three problems 
arise: (1) Under what conditions may an office be abolished? (2) 
Where the office is abolished, what are the rights of the incumbents 
thereof? (3) Under what conditions may the salaries of employees 
be reduced ? 

The purpose of the civil service laws was set forth in the case of 
Rogers v. City of Buffalo.* Mr. Justice Peckham, later a member of 
the Supreme Court of the United States, in delivering the opinion of 
the Court of Appeals of New York, said: “The semi-barbarous 
maxim that ‘to the victor belongs the spoils’ had been the foundation 
stone upon which the system of appointments to the civil service of 
the nation had been placed for a number of years * [Under the 
new system] appointment to, or tenure of office are in no way de- 
pendent upon or affected by ‘politics’ but are based solely 
upon merit.” ° While the removal from employment or the reduction 
of salary attached thereto in the name of economy ignores the merits 
of the employee, neither act is motivated by the spoils system® or 
“politics.” 7 


1 New York Times (Feb. 17, 1932), p. 1, col. 5; New Yorx Times (May 
23, 1932), p. 1, col. 8; 85 Review or Reviews (June, 1932), 9-11; Hardy, 
Cutting Government Costs (Oct., 1932), 20 Nat. Repus., 18-19; New York 
Times (June 9, 1932), p. 35, col. 1; New York Times (July 7, 1932), p. 11, 
col. 2; Stone, Detroit Practises Economy, (June, 1932) 85 Review or REVIEWS 
26; New York Times (Nov. 23, 1932), p. 1, col. 1. 

2 Miller, Reducing Operating Costs of Government Involves Scrapping Some 
of Its Machinery, New YorK Times (Nov. 27, 1932), sec. II, p. 8, col. 1; New 
York Times (June 30, 1932), p. 44, col. 8; New York Times (Dec. 6, 1932), 
p. 1, col. 1; New York Times (Sept. 4, 1932), sec. VIII, p. 1, col. 3. 

3123 N. Y. 173, 25 N. E. 274 (1890). 

4Id. at 177, id. at 274. 

5 Id. at 179, id. at 275. For a history of the civil service reform movement 
and its present-day problems see Ray, INTRODUCTION TO PoLITICAL PARTIES AND 
PracticaL Pouitics (3d ed. 1924), c. XV. 

6 The spoils system is that arrangement whereby an organization which has 
been successful in an election redistributes appointive offices among those who 
have helped the organization to power, in order to reward the helpers, and 
weaken the opposing organization. For an exposition of the origin, develop- 
ment and evils of the system, and of the arguments advanced in its defense see 
Ray, INtropuction To PoxiticAL PARTIES AND PracticAt Po.itics (3d ed. 
1924), c. XIV. 

7 The word “politics” may be used in more than one sense. It may mean the 
science of the state; this deals with the logical determination of true rules of 
government. On the other hand it may mean the art of controlling the gov- 
ernment, seeking to reach certain external results. 3 Cyct. Por. Scr. (1st ed. 
1886), 268 ff. See also Occ and Ray, INtTRopuUcTION To AMERICAN GOVERN- 
MENT (2d ed. 1925), 567. It is in the latter sense that the word is here used. 





464 THE GEORGE WASHINGTON LAW REVIEW 


That civil service or tenure laws do not prevent the abolition of an 
office in good faith is a recognized abstract principle. Abolition for 
purposes of economy is within this principle.* The theory behind this 
corollary is that it never was the intention of the framers of civil 
service laws to establish a dole or pension for employees in offices 
which become unnecessary to economical government, and that to 
maintain offices solely because the incumbents of those offices are not 
inherently inefficient would be to create a charity for them.*° There- 
fore when a person loses his employment because of a good faith 
abolition of office it is held that the case is one out’ of the range of the 
civil service requirements which prohibit removal without an oppor- 
tunity to be heard.11 The hearing in such a case would be only an 
idle ceremony, since no matter how worthy an employee the party 
showed himself to be, the budgetary difficulty would still remain. 

That an office was abolished not in good faith but to evade the civil 
service laws is a matter of fact to be proved by the incumbent. The 
courts make the burden a heavy one for the employee. Perhaps they 
feel that the first acting body had a peculiar opportunity to evaluate 
all the facts.12 In People v. Simis** the court said that when an of- 
fice is abolished the presumption is that it was abolished in good faith. 
In Buckley v. Guttenberg* it was held that to establish a charge of 
fraudulent conduct on the part of the city council the proof must be 
clear and convincing. 

Where an office has been abolished and a new office under another 
name but with the same duties as the former is then established, the 
courts uphold the contention of the ousted employee that this merely 
amounts to an attempted evasion of the civil service laws.1* If the 

8 Fitzsimmons v. O’Neill, 214 Ill. 494, 73 N. E. 797 (1905); McBride v. 
Bayonne, 74 N. J. L. 398, 65 Atl. 895 (1907); People v. York, 43 App. Div. 


= ozs) Supp. 208 (1889); Essinger v. New Castle, 275 Pa. 408, 119 Atl. 

® Gardner v. City of Lowell, 221 Mass. 150, 108 N. E. 937 (1915); State v. 
Seattle, 109 Wash. 629, 187 Pac. 339 (1920). 

10 Chicago v. People, 114 Ill. App. 145 (1904). The court said, page 149: 
“Tt [the Civil Service Act] does not purport either to deprive the city of the 
power to abolish an office or to invest it therewith. Such power the city derives 
from other statutes which were not abrogated by the Civil Service Act.” 

11 Boylan v. Police Com’rs., 58 N. J. L. 133, 32 Atl. 78 (1895). 

12 See Note (1931) 17 Corn. L. Q. 103. The main theme of this note is 
the comparative merits of mandamus and certiorari to appeal the rulings of 
civil service commissions. 

1318 App. Div. 199, 45 N. Y. Supp. 940 (1897). In this case the court re- 
versed the order on the ground that there was not sufficient evidence to sustain 
the finding of the jury of bad faith. 

1487 N. J. L. 434, 95 Atl. 120 (1915). 

15 People v. La Grange, 7 App. Div. 311, 40 N. Y. Supp. 1026 (1896); Peo- 
ms. Coleman, 57 Misc. 57, 107 N. Y. Supp. 957 (1907) ; State, ex rel., Quintin 

Edwards, 40 Mont. 287, 106 Pac. 695 (1910). In the last case the dissent 
pe the position that there was an abolition of office and that the appointment 
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office has been abolished and a short time after is recreated the em- 
ployee will be protected ;*® and an evasion of the civil service laws by 
a bookkeeping device is not countenanced.’* The case of Downey v. 
State,* however, seems contrary to the foregoing principles. There 
it was shown the plaintiff had been elected city attorney; and a state 
statute provided that city attorneys should not be removed during the 
term for which they were elected, without cause.’® Before the ex- 
piration of plaintiff’s term, the city council passed a resolution abolish- 
ing the office and then (five months later during the same term) 
reéstablished the office and filled it with someone else. The court 
held against the plaintiff, saying it would not investigate the motives 
of the council because that body had exercised legislative power.”° 

If an employee is dismissed without the formality of abolishing his 
office the courts require that he be given a hearing as provided by the 
civil service laws.** The reason for this requirement is that since the 
office has not been abolished it can be refilled at any time with “po- 
litical” ** appointees.2* The civil service laws were held to apply to 
a case where the resolution by which plaintiff was turned out of his 


of different officers could not effect the bona fides of the abolition. The dis- 
senting judge said, page 703: “If a wrong is being done by the employment 
of such men, the law affords an adequate remedy, but it is wholly beside the 
question of relator’s rights.” 

16In State v. Seattle, 83 Wash. 91, 145 Pac. 61 (1914), plaintiff had ob- 
tained a final decree restraining the city from removing him from an office in 
the classified civil service. Subsequently the city passed two ordinances at the 
same time. The first abolished the office, and the second (which was to go 
into effect immediately after the first) recreated the office. This action was 
held mala fide. 

17In State v. Coates, 74 Wash. 35, 132 Pac. 727 (1913), a statute provided 
that there could be no removal from employment without a hearing, except in 
the cases of day laborers. The method of compensating the relator was 
changed from a monthly rate to a daily rate. Then the relator was dismissed 
without a hearing. The court held he was entitled to a hearing. State v. 
Board of Street and Water Com’rs., 63 N. J. L. 542, 43 Atl. 445 (1899). 

18 160 Ind. 578, 67 N. E. 450 (1902). 

19 In spite of the fact that the same statute provided that all laws in conflict 
with this one are repealed, the court held that the statute allowing an aboli- 
tion of office was not repealed because an abolition is different from a removal. 

20 Supra Note 19. The motives of the council, it is submitted, were ma- 
terial in this case from another point of view, that is, to determine whether in 
substance there was an abolition of office or a removal from office. The mo- 
tives of the council, it is submitted, were material too, in order to determine 
whether the ordinance was impartial and fair. See II Ditton, Municipa. 
CorporaTions (5th ed. 1911), 914: “But it would be disastrous, as we think, 
to apply the analogy [of legislation to ordinances] to its full extent. Munic- 
ipal bodies, like directories of private corporations, have too often shown 
themselves capable of using their powers fraudulently, for their own advantage 
or to the injury of others. We suppose it to be a sound proposition that their 
acts, whether in the form of resolutions or ordinances, may be impeached for 
fraud actually consummated at the instance of the municipality defrauded and 
perhaps at the instance of persons injured thereby.” 

21 Cahill v. West Hoboken, 90 N. J. L. 398, 101 Atl. 417 (1917). 

22 Supra note 7. 

23 Supra note 21. 
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employment merely declared the office vacant on the grounds of 
economy.** In a similar decision the resolution recited that plaintiff 
was dismissed for the good of the service.2> Yet in the case of Col- 
garry v. Street Com’rs.** the court held that the plaintiff's removal 
was valid although he had been given no hearing. The resolution 
stipulated that certain named employees were not necessary for the 
economical administration of the city government. Furthermore the 
evidence showed that those dismissed were members of the same po- 
litical party. The court held that the resolution was a bona fide act 
of the commissioners,”’ and brushed aside the other evidence with the 
statement that it had not been shown that those who were retained 
were all of another political party.** 

In those cases where economy demands that some of a number of 
identical offices be abolished, the danger of “politics” entering into the 
determination of the question whose office shall be abolished is so 
great that it is unreasonable to classify such cases as not within the 
requirements of civil service laws.2® In Heath v. Salt Lake City*® 
the city council, by ordinance reduced the police force from forty-nine 
to forty-one. Thereupon the plaintiff and others were dismissed 
without a hearing. The court decided that the eight offices held by 
those eight policemen were abolished and that no hearing was neces- 


sary.** It is submitted, however, that this result was unfair. It was 
necessary for economy to reduce the force by eight. It was more 
than economy that motivated the decision as to which eight indi- 
viduals’ offices were to be abolished.** To this extent was it neces- 


24 Supra note 21. 

25 People v. Dalton, 44 App. Div. 556, 60 N. Y. Supp. 909 (1899). In these 
cases it is not necessary for the employee to show bad faith on the part of his 
removers. Here the act of removing without a hearing or notice of charges 
as the case may be is the grievance. See notes 5, and 11, supra. It is neces- 
sary, however, in the cases where the employee loses his job because of aboli- 
tion of office, to prove bad faith, because that would demonstrate that in sub- 
stance the abolition of office was used as a cloak for what was primarily a 
personal removal without compliance with civil service requirements; it would 
demonstrate that the removal from employment was not a mere circumstance 
of an abolition of office. See notes 8, 13, and 14, supra. 

2685 N. J. L. 583, 89 Atl. 789 (1914). 

27 The court ignores the distinction between abolishing an office for the sake 
of economy, and dismissing an employee for the sake of economy. The New 
Jersey court ignored the distinction again in Reck v. Board of Com’rs., 164 Atl. 
468 (N. J. 1933). 

28Tt is submitted that all that this amounts to is that the situation is bad 
but it could have been worse. 

29 Supra note 7. 

8016 Utah 374, 52 Pac. 602 (1898). 

31 Similar cases are Paddock v. Hudson County, 82 N. J. L. 360, 83 Atl. 185 
(1912); Venable v. Police Com’rs., 40 Or. 458, 67 Pac. 203 (1902). 

82 This criticism cannot be directed against the case of Boylan v. Police 
Com’rs., supra note 11. In that case the office of sergeant, which had been 
held by nine persons, was abolished. In that case not some but all of the 
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sary in fairness and in accord with the spirit and purpose of civil 
service laws to allow a hearing or at least employ some impersonal 
means to determine who should bear the loss.** The cases ignoring 
the distinction have revived the “semi-barbarous maxim.” 

The rights of public employees who have been dismissed are in 
some respects limited by coming into contact with the public interest, 
and in other respects they are extended by force of the policy of civil 
service laws or of express provisions therein. 

Assuming it is established that a party has been removed contrary 
to his rights under the civil service laws, the courts limit his remedy 
by a requirement that he act with reasonable diligence to assert his 
rights. In the recent case of State v. Kalina the plaintiff stood by 
for over a year and permitted someone else to hold the job he claimed 
without taking any action other than to orally protest and demand. 
It was held that this attitude amounted to an acquiescence in the ap- 
pointment and service of the other. Such a decision by the courts 
“is necessary in order that proper action may be taken in the public 
interest. It must be remembered that we are dealing with the dis- 
charge of public duties which it is important shall be carried on re- 
gardless of the personnel of those who discharge them.” ** 

Where an employee is dismissed from the service because his of- 
fice is abolished in good faith and not because of any fault of his own, 


indentical offices were abolished. The same is true in the case of McBride v. 
Bayonne, supra note 8, where the office of captain, which was occupied by one 
man, was abolished. 

33 The seniority device, whereby the employee or employees who have more 
experience than ‘the others, are retained, would be an impersonal means. It 
was upheld in Kenny v. Kane, 52 App. Div. 385, 65 N. Y. Supp. 204 (1900). 
But in Lyon v. Civil Service Commission, 203 Ia. 1203, 212 N. WW. 579 (1927) 
it was held that the city council was correct in not employing the seniority 
device. There was a statute which provided: “Whenever public interest re- 
quires a diminution in the number of employees under civil service the same 
may be reduced by resolution of the council The persons discharged 
shall be those whose service has been of the shortest duration. If length of 
service is equal then the one the least efficient and competent.” The court said, 
212 N. W. 579, 584, “We feel sure that the Legislature intended thereby to 
make efficiency and competency the primary consideration and the length of 
service subordinate.” 

3446 Ohio App. 19, 187 N. E. 645 (1933). 


85 Nicholas v. United States, 257 U. S. 71, 76, 42 Sup Ct. 7, 66 L. ed. 133 
(1921). It was held that the plaintiff was not diligent in asserting his ro 
There was a similar decision in Norris v. U. S., 257 U. S. 77, 42 Sup. Ct. 9 
L. ed. 136 (1921). In both of these cases the Court says that in the case = 
United States v. Wickersham, 201 U. S. 390, 26 Sup. Ct. 469, 50 L. ed. 798 
(1906), the plaintiff was diligent in asserting his rights. In State v. Sewerage 
and Water Board, 149 So. 441 (La. 1933), the plaintiff did not file suit for re- 
instatement until more than nine months after his discharge. Theretofore he 
had promptly sought reinstatement through personal efforts and counsel. The 
court held he was not chargeable with laches. At page 442 the court said, 
“there is and can be no fixed rule for determining what constitutes prompt 
action Each case must depend upon its own peculiar facts.” 
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he is allowed certain privileges. In New York his name is placed on 
the preferred list for appointment to the position he formerly held if 
and when it is reéstablished, or to a similar position. This preference 
continues for two years except in the case where he has been sepa- 
rated from the service by reason of the provisions of the state depart- 
ments law, in which case the time limit is four years.** If the aboli- 
tion of his office resulted in his being reduced in grade he may be 
promoted to his former position, if and when it is reéstablished, with- 
out examination.*? In Ohio** if his position is abolished he is placed 
at the head of an eligible list for a period of one year.*® 

Governmental economy manifests itself vigorously in salary reduc- 
tion.*? Where the salary of an office is reduced to such an extent 
that no competent person would perform the duties at the diminished 
rate, the reduction amounts to an abolition of office.** It follows that 
in such a case without more, all the rules used to test the bona fides 
of an abolition are here applicable. It follows also that only the body 
having power to abolish offices has the power to so reduce the sal- 
aries.** The reduction of salary on the ground only that a contract 
was made to accept a lower salary than that provided by law is not 
allowed. The contract is held void as against public policy.** In 
order to reduce the salary of an employee in contradistinction to re- 
ducing the salary attached to the employment, an opportunity to an- 
swer charges must be given him.** In general, however, the diminu- 
tion of salaries attached to employments, if made in good faith, is not 
contrary to the spirit and purpose of civil service laws. If the gov- 
ernment wishes to economize one way is to reduce the salaries of its 
employees. This may or may not in the end prove to be true econ- 
omy; and it may or may not be wrong in a higher sense. Neverthe- 
less if salaries are reduced without personal discrimination it cannot 
be said that “politics” ** is the criterion. 


36 ConsoLIDATED Laws or N. Y. (Cahill 1930) chap. 8, § 31. 

37 Supra note 36, § 15, | 4. 

38 Ou10 GENERAL Cope, § 486-16. See also the Maryland provision: CopE 
Art. 64A, § 16. 

39 Persons cannot be certified for reinstatement who have been dismissed 
because of their own fault. Callahan v. City of Phila., 312 Pa. 40, 167 Atl. 
293 (1933). When a person resigns and is later employed that is not a rein- 
statement. Therefore the date of his appointment does not relate back to the 
first day of his first employment. Board of Trustees v. State, 187 N. E. 330 
(Ind. 1933). But see the dissenting opinion in this case. 

40 Supra notes 1 and 2. 

41 De Merritt v. Weldon, 154 Cal. 545, 98 Pac. 537 (1908). 

42 Note, 1908, 16 Ann. Cas. 959. 

43 City of Pittsburgh v. Goshorn, 230 Pa. 212, 79 At. 505 (1911); Pitt. v. 
Bd. of Education, 216 N. Y. 304, 110 N. E. 612 (1915). 

44 People v. Feitner, 29 Misc. 702, 62 N. Y. Supp. 969 (1899). 

45 Supra note 7. 
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With these principles in mind it might be well to give special atten- 
tion to the federal civil service laws. 

The President has the power to appoint three persons who consti- 
tute the Civil Service Commission.*® The duty of the commissioners 
is to aid the President in carrying out the Civil Service Act.47 He 
may remove any of them.*® The commission, together with the heads 
of the departments, allocate all of the positions covered by the civil 
service law to appropriate grades in the compensation schedule,*® 
which schedule is enumerated in the law.®° Before a person can be 
appointed to a position he must pass an examination to determine his 
fitness for the place.** Upon his appointment his salary is at the 
minimum rate of his grade.®°? His work is rated by the head of the 
department in accordance with a uniform system of efficiency, and 
these ratings are open to his inspection.** 

In the cases that have arisen under the federal civil service law it 
seems that no distinction has been made between the abolition of of- 
fice and the dismissal of employees because their services are no 
longer needed. It has been held by the Court of Claims that an em- 
ployee whose services are no longer required may be dismissed; and 
even if within a short time another is appointed in his place the ousted 
employee is without remedy, even if no opportunity to file a defense 
was allowed him.* 

That part of the decision which ignores the fact that shortly after- 
wards another employee was put into the position is manifestly un- 
fair. But it should be noted that the case was decided in 1906. Six 
years later the legislation of Congress provided: “No person in the 
classified civil service of the United States shall be removed there- 
from except for such cause as will promote the efficiency of said 
service and for reasons given in writing, and the person whose re- 
moval is sought shall have notice of the same and of any charges 
preferred against him, and be furnished with a copy thereof, and also 
be allowed a reasonable time for personally answering the same in 
writing.” *° 


4622 Stat. L. 403 (1883), 5 U. S. C. § 632 (1926). 

4722 Strat. L. 403 (1883), 5 U. S. C. § 633 (1926). 

48 Supra note 46. 

49 42 Stat. L. 1489 (1923), 5 U.S. C. § 664 (1926) ; 47 Srar. L. 416 (1932), 
5 U. S. C. Supp. VII § 633a (1933). 

5045 Stat. L. 776 (1928), 46 Stat. L. 1003 (1930), 5 U. S. C. Supp. VII, 

673 (1933). 

5122 Stat. L. 406 (1883), 5 U. S. C. § 638 (1926). 

5242 Stat. L. 1490 (1923), 5 U. S. C. § 666 (1926). 

53 42 Strat. L. 1490 (1923), 5 U. S. C. § 669 (1926). 

54 Stilling v. U. S., 41 Ct. Cl. 61 (1906). 

55 37 Stat. L. 555 (1912), 5 U. S. C. § 652 (1926). 
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This legislation, however, does not mean that the courts will en- 
force the prohibition against “political” removals. It is true that a 
United States Circuit Court in 1897, in the case of Butler v. White 
laid down the proposition that under an executive order which was 
similar to the statute just quoted an officer could not be removed for 
“political” reasons.°* But the Supreme Court of the United States 
has since then had occasion to interpret the removal statute. It seems 
that the judiciary will interfere only if an ousted employee has not 
been afforded the benefits of the formal requirements of the statute, 
such as notice of charges and an opportunity to answer in writing. 
The courts will not try to determine whether as a matter of fact the 
removal was justified.** So the executive department may still re- 
move an employee because of “politics.” °* The statute merely brings 
moral and social pressure to bear, through its formal requirements. 
The fact also that appointments must be made under civil service 
examinations is somewhat a deterrent. 

Poor quality of work as a cause for the dismissal of an incumbent, 
is specifically provided for in the civil service law. Subject to the 
approval of the Civil Service Commission, heads of departments must 
remove an employee when the efficiency ratings warrant. The ef- 
ficiency ratings may also be a basis for reduction in compensation.*® 

The reduction of salaries by means of the efficiency ratings is not 
allowed, however, where the tests to determine efficiency are not 
properly applicable to the duties involved. The reason for this is that 
it is an indirect attempt to change the legislation fixing compensation 
schedules. In Spanhake v. United States® the plaintiff was employed 
as a carrier to collect mail. The Postmaster General arbitrarily ruled 
that those who collected mail would be rated by the same tests as 
those who delivered mail. By these tests the plaintiff received a very 
low average, and his pay was reduced. The Court of Claims held that 


56 83 Fed. 578 (C. C. W. Va. 1897). Revd on other grounds, White v. 
Butler, 171 U. S. 379, 18 Sup. Ct. 949, 43 L. ed. 204 (1898). 


57 Eberlein v. U. S., 257 U. S. 82, 42 Sup. Ct. 12, 66 L. ed. 140 (1921). 


58 The plaintiff in the Eberlein case did not, however, charge that his re- 
moval was based on “politics.” The Eberlein case should be compared with 
Spanhake v. U. S., 55 Ct. Cl. 70 (1920). 


asst note 53; 47 Srar. L. 416 (1932), 5 U. S. C. Supp. VII § 633a 

6055 Ct. Cl. 70 (1920). It should be noted that there was a special fact in 
this case which, it might be argued, prevents it from being cited in support of 
the broad proposition stated in the text. That fact was that Congress in a 
joint resolution on March 4, 1915, enacted “ That letter carriers assigned 
to collection service, who were promoted to the higher grades in accordance 
with the classification act approved March 2, 1907, and whose salaries have 
been reduced during the past year, through no delinquency or charges of mis- 
conduct on their part, shall be restored to their former grades.” 38 Star. L. 
igays 33 Ce Cl. MH 75. 
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the reduction in pay was without proper tests as to efficiency and 
therefore invalid. 

The salaries of employees may be reduced where it is found that 
the current duties and responsibilities attached to their offices are out 
of proportion to the compensation. This power is vested in the Civil 
Service Commission after approval by the President. Before such a 
change in grade can be effected the incumbents must be afforded an 
opportunity to be heard. The salary attached to the position before 
the change of allocation may be continued so long as the employee 
during whose incumbency the change was made, continues in office.® 

The Economy Act ® has had the effect of making a great though 
only temporary change in that part of the civil service law which 
deals with salaries. The act was first passed June 30, 1932. It has 
been three times amended.™ As it stands to-day its most telling blow 
to salaries is that provision which has resulted in a cut of fifteen per 
centum in compensation. Section 3 of the Act of March 20, 1933, 
provides that the President shall determine the index figure for the 
cost of living for the base period which shall be the six months’ period 


61 This case should be compared with the Eberlein case. supra note 57. In 
that case the dominant feature was the exercise of executive discretion in 
carrying out a law. In this case the dominant feature is the attempt by the 
executive to fix salaries otherwise than provided by law. Here there was an 
attempt to make a distinction, so far as salary was concerned, between col- 
lectors and deliverers when the law did not make such a distinction. 


6246 Stat. L. 1005 (1930), 5 U. S. C. Supp. VII § 673b (1933); 47 Srar. 
L,. 416. (1942), 5 U. S. C. Supp. VII § 633a (1933) 

63 The provisions of the Economy Act (with re as they affect 
salaries are set out in 5 U. S. C. Supp. VII § 673 (1933). 


64 The statute as it stood June 30, 1932, 47 Srar. L. 399 affected salaries di- 
rectly or indirectly in different ways. 1. Employees were furloughed without 
compensation, to such an extent that in effect there was a reduction in salary 
at the rate of over nine per centum. Section 101 (a). But see § 101 (c). 
2. All rights to receive annual leave of absence with pay were suspended, § 103. 
3. Salaries were reduced progressively 814 per centum to 20 per centum, § 105 
(d). 4. All provisions of law which conferred upon employees automatic in- 
crease in compensation were suspended, § 201. 5. No administrative promo- 
tions were allowed, § 202. 6. “In order to keep within the appropriations 
made for the fiscal year 1933, the heads of the various executive departments 
and independent establishment are hereby authorized and directed to fur- 
lough, without pay as many employees as necessary, under a uniform 
system to be promulgated by the President,” § 216. 

The temporary provisions of the Act of J une 30, 1932 were amended by the 
Act of March 3, 1933. 47 Srat. L. 1513-1515. But the six provisions men- 
tioned above remained substantially unaltered. 

There were further amendments by the Act of March 20, 1933. 48 STAT. 
L. 12. The result was that the first three of the six temporary provisions 
mentioned above, were repealed. Furthermore the cut in salaries was to be 
determined by comparing the cost of living currently with the cost of living 
in 1928. Sec. 3. 

Section 9 (b) of the Act of June 16, 1933, repealed the 6th of the six tem- 
porary provisions mentioned above; sec. 9 (a) provided for a maximum 90-day 
furlough without pay in those cases where the number of employees in any 
service is in excess of the number necessary for the work. 48 Star. L. 306. 
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ending June 30, 1928, and the index figure for the six months’ period 
ending December 31, 1932, and each six months’ period thereafter. 
The percentage by which the cost of living for any six months’ period 
is lower than the cost of living for the base period, shall be the per- 
centage of reduction of salaries of government employees during the 
following six months’ period; provided that such percentage of re- 
duction shall not exceed fifteen per centum.®* Each of the three 
executive orders promulgated under this act has set out facts requir- 
ing a fifteen per cent cut in salaries.°* By this Economy Act, more- 
over, all provisions of law which conferred upon employees automatic 
increase in compensation were suspended.®’ In addition not only are 
administrative promotions prohibited ® but there is also the possibility 
of a payless furlough of unlimited extent for the employee.® 


6548 Strat. L. 12. The statute is not unconstitutional as a delegation of 
legislative function to the executive, Amchanitzky v. Carrougher, 3 F. Supp. 
993 (E. D. N. Y. 1933). See (1934) 2 Geo. Wasu. L. Rev. 403 for annota- 
tion on that decision. 


66 Executive Order [No. 6085]. (Promulgated Mar. 28, 1933.) Result: 
Reduction of 15 per centum from April 1, 1933 to June 30, 1933, inclusive. 
Executive Order [No. 6188]. (Promulgated July 3, 1933.) Result: Reduc- 
tion of 15 per centum from July 1, 1933 to Dec. 31, 1933, inclusive. These 
two executive orders are set out on pp. 44 and 45 of U. S. C. Supp. VII (1933). 
The Executive Order now in effect is as follows. “By virtue of the authority 
vested in me by sections 2 and 3, title II, of the act entitled, “An act to main- 
tain the credit of the United States Government,” approved March 20, 1933 
(Public, No. 2, 73d Cong.), I hereby announce: First. That the index figures 
of the cost of living are—(a) 171.0 for the 6 months’ period ending June 30, 
1928, the base period, and (b) 135.0 for the 6 months’ period ending December 
31, 1933; Second. That the cost of living index for the 6 months’ period 
ending December 31, 1933, is 21.1 per centum lower than the cost of living 
index for the base period; and Third. That this per centum being in excess 
of the maximum per centum prescribed by section 3 (b), the percentage of 
reduction applicable under section 2 (b), in determining the compensation of 
officers and employees to be paid during the period from January 1, 1934, to 
June 30, 1934, inclusive, is 15 per centum.” Ex. Order [6553] Jan. 9, 1934. 


87 Act June 30, 1932, § 201, 47 Strat. L. 399; the Act Mar. 20, 1933, § 4 (d), 
48 Stat. L. 12. An applicant, by passing the civil service examination, does 
not acquire a vested right to promotion in accordance with the rules in force 
at the time the examination is held. 30 Op. Atty. Gen. 10 (1913). 


68 Section 202 of Act June 30, 1932, 47 Stat. L. 399; Act Mar. 3, 1933, 
§ 6 (b), 47 Strat. L. 1513-1515; Act Mar. 20, 1933, § 4 (d), 48 Srar. L. 12. 


69 “Until July 1, 1934, in cases in which the number of officers and employees 
in any particular service is in excess of the number necessary for the require- 
ments of such service, the heads of the several executive departments and inde- 
pendent establishments of the United States Government and the municipal 
government of the District of Columbia, respectively, are hereby authorized to 
furlough without pay, any officers and employees carried on their respective 
rolls for such periods as in their judgment may be necessary to distribute, as 
far as practicable, employment on the available work in such service among all 
the officers and employees of such service, in rotation: Provided, That no em- 
ployee under the classified civil service shall be furloughed under the provisions 
of this section for a total of more than ninety days during the fiscal year 1934, 
except after full and complete compliance with all the provisions of the civil 
service laws and regulations relating to reductions in personnel 
of Act June 16, 1933. 48 Srat. L. 306 
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Of course no legislation could reduce the salaries of officers whose 
compensation may not, under the Constitution be diminished during 
their continuance in office. The Economy Act of June 30, 1932 ex- 
pressly excepted such officers from its provisions.*° The Supreme 
Court of the United States has held that the salary reduction legisla- 
tion affects compensation of judges of the Court of Claims,” but not 
that of judges of the Supreme Court and Court of Appeals of the 
District of Columbia.”* In the recent case of Booth v. United States™® 
it was established first that a United States District or Circuit Judge 
who retires, continues in office within the meaning of Article III, 
Section 1 of the Constitution which forbids diminution of the com- 
pensation of judges during their continuance in office; and second, 
that where the salary of a United States District or Circuit Judge is 
increased by law after his appointment and he has subsequently re- 
tired, a reduction of his compensation as a retired Judge to an amount 
not below that fixed by law as his salary at the time of his appoint- 
ment is a diminution of his compensation within the meaning of Ar- 
ticle III Section 1 of the Constitution. 

In addition to the above the problems of dismissals, and reduction 
of salaries, there remains for consideration the problem of the limi- 
tations to the remedy of employees. If an employee does not pursue 
with reasonable diligence his rights under the civil service laws he 
will be barred from his remedy by laches. What constitutes laches 
depends on the circumstances of each case.** The employee may by 
his conduct show that he intends to waive any or all of the technical 
requirements of the Civil Service Law.7* On the other hand where 
he does not waive the requirements his first step is to try his right to 
the position from which he was ousted. Until he does this he cannot 
apply to any court for his salary.** Where the employee’s complaint 
is merely that there was no just cause for his removal, the courts will 
not aid him. This question is considered as one solely for the execu- 
tive authorities.”” Jack PERMUT. 


70 Sec. 104a and § 107 (5), 47 Srar. L. 399. 

71 Williams v. U. S., 289 U. S. 553, 53 Sup. Ct. 751, 77 L. ed. 1372 (1933). 

72 O’Donoghue v. U. S., 289 U. S. 516, 53 Sup. Ct. 740, 77 L. ed. 1356 (1933). 
But cf. Keller v. Potomac Electric Co., 261 U. S. 428, 43 Sup. Ct. 445, 67 L. ed. 
731 (1923), and Federal Radio Commission v. General Electric Co., 281 U. S. 
464, 50 Sup. Ct. 389, 74 L. ed. 969 (1930). 

73 54 Sup. Ct. 379 (U. S. 1934). 

74 Supra note 35; Richardson v. U. S., 64 Ct. Cl. 233 (1927); Johnson v. 
U. S., 68 Ct. Cl. 222 (1929). 

75 Morse v. U. S., 59 Ct. Cl. 139 (1924). In this case the plaintiff asked for 
a hearing. This was granted him, and there all the charges were orally made 
and the plaintiff made answer orally. 

76 O’Neil v. U. S., 56 Ct. Cl. 89 (1921). The reason is that non-compliance 
with the formal requirements does not make the removal void. 

77 — note 57. 
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GOVERNMENTAL LIMITATIONS ON OIL PRODUCTION 


The problem of stabilizing production of oil and natural gas is one 
which now is demanding the attention of both state and federal gov- 
ernments and which threatens fundamental changes in conventional 
theories of oil and gas law.’ In the summer of 1933 the validity of 
state conservation statutes was challenged in at least three suits.” 
The court in each instance found a way to uphold the statute without 
departing from conventional rules. Since then the National Indus- 
trial Recovery Act has added new aspects to the problem, aspects con- 
sidered recently by a District Court in the state of -Texas,*® but yet 
unreviewed by the Supreme Court. The decisions thus far handed 
down,* however, fail to establish a sound basis for federal and state 
stabilization measures now in operation. 


1 For thorough discussions of the problem, see Marshall and Meyers, Legal 
Planning of Petroleum Production (1931) 41 Yate L. J. 33-68; Marshall and 
Meyers, Legal Planning of Petroleum Production; Two Years of Proration 
(1933) 42 Yate L. J. 702; Bruce, The Oil Cases and the Public Interest 
(1933) 19 A. B. A. J. 82 and 168; Ford, Controlling the Production of Oil 
(1932) 30 Micu. L. Rev. 1170. 

2 Sterling Refining Co. v. Walker, 25 P. (2d) 312 (Sup. Ct. Okla. 1933), 
(1934) 2 Geo. Wasu. L. Rev. 249; Canadian River Gas. Co. v. Terrell, 4 F. 
Supp. 222 (W. D. Texas 1933); Danciger Oil & Refining Co. v. Smith, 4 F. 
Supp. 236 (N. D. Texas 1933); see also Peoples Petroleum Producers v. 
Smith, 1 F. Supp. 363 (E. D. Texas 1932); (1933) 1 Geo. Wasu. L. Rev. 399. 


3 Amazon Petroleum Corp. v. Railroad Commission, 5 F. Supp. 633 (E. D. 
Texas 1934); Panama Refining Co. et al. v. Ryan et al., 5 F. Supp. 639 (E. D. 
Texas 1934). 

4The United States Supreme Court has decided related questions as follows: 
On proration the leading case is Champlin Refining Co. v. Corporation Commis- 
sion, 286 U. S. 210, 52 Sup. Ct. 559, 76 L. ed. 725 (1932). Notes (1932) 21 
Cauir. L. Rev. 38; 32 Cor. L. Rev. 1066; 27 Inu. L. Rev. 205. Oklahoma 
proration orders restricting production of integrated companies to a small per- 
centage of capacity were upheld on the ground that they protected rights of 
collective owners of the reservoir by preventing improvident use of gas pressure 
and removing the motive behind wasteful practices of producers having no 
market outlets. 

The California oil-gas ratio law was upheld in Bandini Petroleum Co. v. 
Superior Court, 284 U. S. 8, 52 Sup. Ct. 103, 76 L. ed. 123 (1931), aff’g. 110 
Calif. App. 123, 293 Pac. 899 (1930). Notes (1931) 16 St. Lous L. Rev. 234; 
(1932) 20 Carr. L. Rev. 123. The court recognized a tendency of the law to 
protect correlative rights by preventing undue dissipation of gas pressure on 
the part of individual producers. 

Ohio Oil Co. v. Indiana, 177 U. S. 190, 20 Sup. Ct. 576, 44 L. ed. 729 (1900), 
involved the state’s power to prevent blowing of natural gas into the air in 
order to produce oil. The statute was upheld as a valid police regulation for 
the protection of collective owners of a reservoir by securing a just distribu- 
tion, “and to reach the like end by preventing waste.” 

In Walls v. Midland Carbon Co., 254 U. S. 300, 41 Sup. Ct. 118, 65 L. ed. 
276 (1920), it was held that a state is empowered to make a “comparison of 
utilities” between the competing uses of natural gas, specifically, to prohibit 
burning of natural gas to produce carbon black. 

A statute prohibiting unreasonable drainage by one property owner of valua- 
ble mineral waters underlying his and adjacent lands was declared valid in 
Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 31 Sup. Ct. 337, 55 L. ed. 
369 (1911), solely on the ground that it protected the rights of other owners. 
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Proration® is the means presently employed by most of the oil pro- 
ducing states to achieve the desired ends, namely, conservation of 
petroleum resources and elimination of the destructive economic ef- 
fects of recurring periods of overproduction. In the Sterling case® 
plaintiffs sought to invalidate proration orders which drastically 
reduced their daily allowable production of oil and required them to 
purchase from other producers in order to supply their markets. The 
attack was directed at the Oklahoma Oil Conservation Act,’ under 
which the orders were promulgated. This statute prohibited eco- 
nomic and physical waste in the production of oil and gas, and di- 
rected the Corporation Commission to prorate among the producers 
from any common source of supply that quantity of oil which could 
be taken from such source without waste. Both the statute and the 
orders were upheld by the court, the former as a constitutional exer- 
cise of the state’s power to prohibit waste of its natural resources, 
and the latter as within the jurisdiction conferred by the statute. The 
court avoided a construction of the words “economic waste” holding 
that they “did not affect the validity of the act when taken as a whole, 
nor the validity of orders unless such orders were established 
with view to price fixing.” ® 

The Canadian River case® and the Danciger case’® involved prora- 
tion orders promulgated under the most recent Texas conservation 


5 See Allen, Proration of Production within the Field, Am. Pet. Inst. BULL. 
No. 207 (1931) 62. Proration involves the allocation to each field of a maxi- 
mum production figure, based theoretically on the available marketing and 
storage facilities, or on market demand, for the product of that field, and the 
distribution of this allowable among the producers of the field, theoretically 
according to the relative capacities of their holdings. 

6 Sterling Refining Co. v. Walker, supra note 2. 

7 House Brit 481 (Okla. 1933). This act superseded the statute involved in 
the Champlin case, but in most provisions is similar thereto. Pertinent sections 
read as follows: “Sec. 2. The term “waste” as used in this Act, as applied to 
the production of oil, in addition to its ordinary meaning shall include 
economic waste, underground waste, including water encroachment in the oil 
and/or gas bearing strata, surface waste, and waste incident to the production 
of oil in excess of transportation or marketing facilities, or reasonable market 
demands. The production of oil or gas in the State of Oklahoma in such man- 
ner or under such conditions as to constitute waste as in this Act defined is 
hereby prohibited 

Sec. 4. Whenever the full production of any common source of supply of oil 
in this state can only be obtained under conditions constituting waste, then any 
person having the right to drill into and produce oil from any such common 
source of supply may, except as otherwise authorized and/or in this Act pro- 
vided, take therefrom only such proportion of all oil that may be produced 
therefrom without waste as the production of the well or wells of any such 
person bears to the total production of such common source of supply. The 
Commission is authorized to regulate the taking of oil from any common source 
of supply, and to prevent unreasonable discrimination in favor of any such 
common source of supply against another.” 

8 Sterling Refining Co. v. Walker, supra note 2, at 321. 

® Canadian River Gas. Co. v. Terrell, supra note 2. 

10 Danciger Oil & Refining Co. v. Smith, supra note 2. 
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statute. The decisions were handed down almost simultaneously 
by different federal District Courts. In the Canadian River case were 
challenged orders of the Railroad Commission of Texas which re- 
stricted plaintiff's allowable production of natural gas to about four 
per cent of capacity and thus prevented them from supplying their 
markets from their own wells. The statute, in its provision relating 
to natural gas production, required the Railroad Commission to limit 
production from any common source of supply to “the reasonable 
market demand which can be produced without waste” whenever the 
full production from any such source should be in excess of the rea- 
sonable market demand. The commission admitted that plaintiffs had 
been guilty of no actual waste of gas, but relied on an alleged power 
conferred by the statute to protect the correlative rights of all the 
producers from the common source by prohibiting drainage of a dis- 
proportionate share of gas by any one producer, and to prevent possi- 
ble wasteful utilization of gas by producers who had no markets, 
should such drainage be allowed. The court held that construction 
of the statute as urged by the commission would raise serious ques- 
tions of constitutionality; that it was not sufficiently definite to con- 
stitute an abrogation of the existing Texas theory of title to oil and 
gas in the owner of the overlying land and to create a doctrine of 


correlative rights to the products of a common pool; that, accord- 
ingly, it would be construed as applying only to the prevention of 
waste; and that, since no actual waste had been proved, the orders 
complained of were improper and in excess of the commission’s juris- 
diction. As to the threatened wasteful utilizations, “stripping,” by 
other producers, the court pointed out that the commission had full 


11 Tex. Rev. Civ. Cope (Vernon, 1932). Article 6049 d, Sec. 4, embodying 
the most important provision relating to gas, reads as follows: “Sec. 4. When- 
ever the full production, from wells producing gas only, from any common 
source of supply of natural gas in this State is in excess of the reasonable 
market demand, the Railroad Commission shall inquire into the production and 
reasonable market demand therefor and shall determine the allowable produc- 
tion from such common source of supply, which shall be the reasonable market 
demand which can be produced without waste, and the Commission shall al- 
locate, distribute or apportion the allowable production from any such common 
source of supply among the various producers on a reasonable basis, and shall 
limit the production of each producer to the amount allocated or apportioned to 
such producer.” 

Article 6014, relating to oil and gas, prohibits the “production, storage or 
transportation of crude petroleum oil or of natural gas in such manner, in such 
amounts, or under such conditions as to constitute waste,” and provides: “The 
term waste among other things shall specifically include (k) The produc- 
tion of crude petroleum oil in excess of transportation or market facilities or 
reasonable market demand. The Commission is authorized to determine when 
such excess production exists or is imminent, and to ascertain the reasonable 
market demand. The Commission is expressly authorized to consider any or all 
of the above definitions in making rules, regulations or orders to prevent waste 
of oil or gas.” 
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power, as affirmed in the Henderson case,’* directly to prevent the 
same. 

Oil proration orders, limiting plaintiff's allowable production to 
from one-third to one-half the potential capacity of its wells, were in 
dispute in the Danciger case.‘* Again, actual physical waste of oil 
was not shown, and the case, as stated by the court, is one “in which 
proration itself is contested on the ground that the facts in evidence 
conclusively establish that a general limitation on production, so as 
to require wells to ratably produce, has no tendency whatever to pre- 
vent waste.” ?* It was held that the validity of regulation to prevent 
waste is unaffected by the theory of ownership of oil and gas in place, 
and that plaintiff’s evidence, intended to show that the orders of the 
commission were arbitrary and confiscatory, had not overcome the 
presumption of validity attending the same. Said the court, “Nor do 
we have any doubt that the enactment of subdivision (k) was in- 
tended to, or that it did, fully empower the commission to prevent 
such excess production beyond transportation and marketing facilities 
as would result in the physical waste of the oil by evaporation or 
otherwise, or the energy by which it is brought to the surface and 
saved. At the same time we are equally without doubt that the Leg- 
islature did not intend, by that subdivision, that it has not authorized 
the Railroad Commission to limit the production of oil from Texas 
to any figure arrived at either arbitrarily, or by arrangement or agree- 
ment, as a part of a scheme of controlling production to control 
prices.” 1° 

An analysis of these cases reveals that waste prevention is consid- 
ered the essential requisite to the validity of the statutes and proration 
orders contested. But what is the waste of which the courts took 
cognizance? In the Sterling case no attempt was made to define the 
word, but the court assumed the tendency of the orders to prevent 
waste while verbally denying the power to consider prices in framing 


12 Henderson v. Railroad Commission, 56 F. (2d) 218 (W. D. Texas, 1932). 
“Stripping” is a practice of extracting gasoline from natural gas and blowing 
the residue into the air. 

13 This case arose in the troublesome East Texas field and is one of a chain 
of decisions relating to similar orders promulgated under different statutes. The 
Texas cases are: McMillan v. Railroad Commission, 51 F. (2d) 400 (W. D. 
Tex. 1931) (orders unauthorized by statute) ; Henderson v. Railroad Commis- 
sion, 56 F. (2d) 218 (W. D. Tex. 1932) (statute held valid as conservation 
measure); Peoples’ Petroleum Producers v. Sterling, 60 F. (2d) 1041 (E. D. 
Tex. 1932) (evidence held insufficient to show that orders were arbitrary) ; 
Peoples’ Petroleum Producers v. Smith, 1 F. Supp. 361 (E. D. Tex. 1932) 
(orders invalidated because not authorized by statute) ; Texoma Natural Gas 
Co. v. Terrell, 2 F. Supp. 168 (W. D. Tex. 1932) (gas proration orders held 
confiscatory and unauthorized). 

144 F. Supp. 236, 237. 

15 id. at 238-239. 
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them. Since control of economic waste necessarily requires adjust- 
ments of production relative to price in order to secure an adequate 
return for the oil or gas produced, it is evident that physical waste 
prevention is the intended basis for the decision. The cases in Texas 
leave no room for doubt as to the courts’ conclusions that the state’s 
power is limited to preventing physical waste of natural resources. 
In effect, however, both the Sterling case and the Danciger case give 
force to the states’ attempts to maintain prices by limiting oil produc- 
tion to market demand.'® In the Canadian River case, on the other 
hand, the court refused to assume that the orders were waste preven- 
tion measures and refused to recognize that the statute conferred a 
power, in the absence of physical waste, to limit production drastically 
by prorating an allowable based on estimated market demand among 
all the producers from a common pool. 

The theory of the Canadian River case is believed to be superior to 
that of the other two cases. It might be argued that the cases 
are distinguishable on their factual situations and that all recognize 
a sufficient public interest in conservation to carry out the purpose 
of the statutes. But if this be so, the fate of proration orders in 
every instance must depend upon a court’s willingness to conclude 
that the orders might have a legitimate tendency to prevent physical 
waste; whereas, it is recognized by those familiar with the problem 
that proration in itself has no direct tendency so to do.’? In all three 
cases the commission proceeded properly in promulgating its orders, 
and in all the apparent and intended effect of the orders was to limit 
production to market demand and to prevent economic waste. In 
none was actual physical waste of oil or gas directly affected. The 
states’ power, if adequate, should extend to all. 

What, then, is the extent of power necessary to establish an effec- 
tive basis for full enforcement of the state statutes as written? ** 
Few courts have denied that a state may enact regulations prohibiting 
wasteful production methods, wasteful storage and transportation 
practices, and wasteful utilizations of oil and gas.?® All the major oil 


16 That direct price fixing by a law-making body within its sphere of govern- 
ment may be a lawful exercise of regulatory power over private industry is 
established by the recent case of Nebbia v. New York, 1 U. S. Law Week 551 
(U. S. 1934). “But there can be no doubt that upon proper occasion and by 
appropriate measures the state may regulate a business in any of its aspects, 
including the prices to be charged for the products or commodities it sells.” 

17 See Marshall and Meyer, op. cit. supra note 1 at 55-59. 

18 See Marshall and Meyer, Joc. cit. supra note 1; Bruce, loc. cit. supra note 

; Note (1932) 21 Cauir. L. Rev. 38, (1932) 45 Harv. L. Rev. 557. 

‘19 In at least one instance the existence of a public interest in the proper con- 
servation of natural resources was strongly denied. People v. N. Y. Carbonic 
Acid Gas Co., 196 N. Y. 421, 435, 90 N. E. 441, 446 (1909). And in Gas 
Products Co. v. Rankin, 63 Mont. 372, 207 Pac. 993 (1922), a statute prohibiting 
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producing states are able directly to curb actual wasteful practices by 
such regulations,”° regardless of the existing theory of ownership of 
oil and gas in place. Proration, however, as now practiced, is merely 
a method of protecting the rights of all producers to their proportion- 
ate share of the product of a pool while limiting total production in 
the interests of conservation and of stabilization of the oil and gas 
industry.22_ The doctrine that a state is empowered to legislate in the 
protection of the correlative rights of those having a common prop- 
erty interest in a fugitive substance, as supported by the Ohio Oil Co. 
case”? and the Lindsley case,”* it is submitted, applies only to warrant 
proration in so far as it defines relative interests in the total product 
of a pool and protects such interests against encroachment by recal- 
citrant producers. When the state limits daily production to a speci- 
fied amount based on market demand, however, a much broader doc- 
trine is necessary, viz, that an exercise of the police power to prevent 
economic waste in the oil and gas producing industry, irrespective of 
actual physical waste, is a justified interference with private rights. 


On behalf of such a doctrine may be urged all the arguments ap- 
plicable to support governmental regulation of large businesses whose 
welfare affects the public,2* and many arguments relevant particularly 


the manufacture of carbon black from natural gas was held to be an unconsti- 
tutional interference with private property rights. 

That conservation of oil deposits for the purpose of martial defense might be 
a basis for the statutes see Gilbert v. Minnesota, 254 U. S. 325, 41 Sup. Ct. 125, 
65 L. ed. 287 (1920). 


20 Walls v. Midland Carbon Co., supra note 3; Quinton Relief Oil & Gas. Co. 
v. Corporation Commission, 101 Okla. 164, 224 Pac. 156 (1924); Henderson v. 
Railroad Commission, 56 F. (2d) 218 (W. D. Tex. 1932); Bandini Petroleum 
Co. v. Superior Court, supra note 3. See Veasey, Legislative Control of the 
Business of Producing Oil and Gas (1927) 52 A. B. A. Rep. 577; Merrill, 
Stabilization of the Oil Industry and Due Process of Law (1930) 3 So. CaLir, 
L. REv. 396 et seq; Note (1930) 43 Harv. L. Rev. 1137. 


21 Incidentally, it necessarily provides market outlets for all producers and 
destroys the competition advantages of integrated companies. This result, how- 
ever, was held immaterial in the Champlin case and the Sterling case. 


22 Ohio Oil Co. v. Indiana, supra note 3. 
*3 Lindsley v. Natural Carbonic Gas Co., supra note 3. 


24For a thorough review of the public interest doctrine as affecting state 
regulation of businesses, see McCormick, The Regulation of Motor Transporta- 
tion (1933) 22 Cautr. L. Rev. 24, 36-58, and the citations in note 97. A new 
standard by which to measure the validity of state regulations of business is laid 
down in the Nebbia case, supra note 16, as follows: “So far as the requirement 
of due process is concerned, and in the absence of other constitutional restric- 
tion, a state is free to adopt whatever economic policy may reasonably be deemed 
to promote public welfare, and to enforce that policy by legislation adapted to 
its purpose. The courts are without authority either to declare such policy, or, 
when it is declared by the legislative arm, to override it. If the laws passed 
are seen to have a reasonable relation to a proper legislative purpose, and are 
neither arbitrary nor discriminatory, the requirements of due process are satis- 
fied, and judicial determination to that effect renders a court functus officio.” 
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to the oil and gas producing industry.”® Oil and natural gas are irre- 
placeable natural resources, limited in total supply and constituting 
the basic wealth of several states. Recurring periods of gross over- 
production and destructive competition for markets have been the 
cause of appalling economic waste. Overproduction and consequent 
low prices result in unnecessary and uneconomic utilizations of re- 
sources as well as actual physical loss through premature abandon- 
ment of unprofitable wells. Hence the states’ interest in conservation, 
clearly recognized, though to a less degree, by the Supreme Court in 
the Champlin case, the Walls case, and the Ohio Ou Co. case, is an 
important factor. It has been said that there is not sufficient public 
interest in the oil producing business to warrant price-fixing legisla- 
tion.2* Limitations of production to market or consumer demand, 
however, merely remove the possibility of flooded markets without 
directly setting prices. A question yet to be decided is whether the 
Supreme Court, if it should discard the fiction that proration prevents 
physical waste, would consider the need for control of destructive 
business competition plus the necessity for production limitation to 
achieve true conservation as an adequate basis for upholding present 
proration statutes. That the statutes would be upheld on broad 
grounds seems evident from the Nebbia case.** 


What influence has the theory of ownership of oil and gas in place 
on this problem? ** If oil and gas were a part of the public domain, 
since the landowner would have only a right to reduce to possession, 
any reasonable limitations on production would seem clearly to be 
within the states’ power.”® No such theory is followed. In some 


25 See Ise, OuR VANISHING Or Resources (1929); Swensrud, A. J. M. E. 
Stabilization Forum, Article No. 11; Balancing Supply and Demand of Petro- 
leum (1933) 32 Om & Gas J. (No. 16) 12, 14; Marshall and Meyer, loc. cit. 
supra note 1. 

26 Champlin Refining Co. v. Corporation Commission, supra note 3; Sterling 
Refining Co. v. Walker, supra note 2. But cf. Nebbia v. New York, 1 U. S. 
Law Weex 551 (U. S. 1934). 

27 Nebbia v. New York, supra notes 16 and 23. Economic waste prevention 
evidently is considered a strong basis for regulation. “If the law-making body 
within its sphere of government concludes that the conditions or practices in an 
industry make unrestricted competition an inadequate safeguard of the con- 
sumer’s interests, produce waste harmful to the public, threaten ultimately to 
cut off the supply of a commodity needed by the public, or portend the destruc- 
tion of the industry itself, appropriate statutes passed in an honest effort to 
correct the threatened consequences may not be set aside because the regulation 
adopted fixed prices reasonably deemed by the legislature to be fair to those 
engaged in the industry and to the consuming public.” 

28 The question of title to oil and gas in place is analyzed completely in 
Summers, Property in Oil and Gas (1919) 29 Yare L. J. 174; Veasey, The 
Law of Oil and Gas (1920) 18 Micu. L. Rev. 445, 456-459; Simonton, Has a 
Property Owner Any Property in Oil and Gas? (1921) 27 W. Va. L. Q. 281; 
Greer, Ownership of Oil and Gas in Place (1923) 1 Texas L. Rev. 162. 

29 Such a theory seems to be followed in Herkness v. Irion, 11 F. (2d) 386, 
388 i D. La. 1926), but the cases cited in support do not sustain the court’s 
conclusions, 
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states the landowner is said to have title to all the oil and gas beneath 
his land, subject to defeasance should his neighbor drain from his 
land.*° It is so held in Texas, and this rule of property disturbed 
the court in the Canadian River case. In other states, the landowner 
is said to have only a right in common with the other owners of land 
overlying a pool to acquire title by reducing to possession.** The 
United States Supreme Court, in deciding its only case involving 
proration orders, seemed to attach importance to the existence of 
such a theory in Oklahoma, where the Champlin case arose. Never- 
theless the state’s property interest in the oil and gas is not enlarged 
under either theory,®** while the landowner actually has substantially 
the same rights under both, though technically one theory may pur- 
port to give him a greater interest than the other. Where a statute 
attempts only to protect correlative rights, it is deemed to be imma- 
terial which theory prevails, for the effect of such a statute is to pro- 
tect the interest of an individual landowner against encroachment by 
others, rather than to deprive him of freedom in the use of his prop- 
erty. Moreover, the states’ power to prevent physical waste has been 
held to be unaffected by either theory.** It has been held many times 
that where the public interest requires the exercise of a power, the 
fact that individual property interests may be adversely affected is 
immaterial.** It is believed, therefore, that the validity of a state’s 
limitations on production should not be dependent upon the prevalent 
theory of ownership of oil and gas in place. 

Petroleum markets are nation-wide, and the products from all oil- 
producing states contribute thereto. As a result, production regula- 
tion by one state often served as a self-inflicted penalty because of 
lack of cooperation by others. Unsuccessful or incomplete attempts 
have been made to secure cooperation by interstate compacts.** Con- 


30 Texas, Pa., Ark., Mont., W. Va., Tenn., Kansas. 

31 Ky., La., Okla., Ill., Calif. See Louisville Gas Co. v. Kentucky Heating 
Co., 117 Ky. 71, 77 S. W. 368, 70 L. R. A. 558 (1903); Frost-Johnson Lumber 
Co. v Stallings, 150 La. 756, 91 So. 244 (1922); Rich v. Doneghey, 71 Okla. 
204, 177 Pac. 86 (1918). 

32 See Kates, Or Propuction UNperR State Controc—As It Arrects IN- 
TERSTATE COMMERCE AND Is AFFECTED BY THE FOURTEENTH AMENDMENT, an 
address before the Oklahoma State Bar, Oklahoma City, Dec. 19, 1930. 

33 See cases, supra note 20. 

34 Miller v. Schoene, 276 U. S. 272, 280, 48 Sup. Ct. 246, 247, 72 L. ed. 568 
(1928), and cases cited therein; Nebbia v. New York, supra note 16. 

85 In early 1931, at the instance of Governors Murray and Sterling of Okla- 
homa and Texas, respectively, an Oil States Advisory Committee, consisting of 
representatives from all the major oil producing states, was formed “to sponsor 
such legislation as may be necessary effectively to conserve 
natural resources for the benefit of the public and posterity The com- 
mittee met at St. Louis in April, 1931, and agreed to sponsor a production cur- 
tailment program. An interstate compact was effected, resulting in the an- 
nouncement, in the early part of 1931, of codrdinated proration activities on a 
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sequently the industry as a whole welcomed the National Industrial 
Recovery Act ** and the Oil Code.** Section 9(c) of the Act reads 
as follows: 


(c) The President is authorized to prohibit the transportation 
in interstate and foreign commerce of petroleum and the products 
thereof produced or withdrawn from storage in excess of the 
amount permitted to be produced or withdrawn from storage by 
any State law or valid regulation or order prescribed thereunder 
by any board, commission, officer, or other duly authorized 
agency of a State.** Any violation of any order of the President 
issued under the provisions of this subsection shall be punishable 
by fine of not to exceed $1,000, or imprisonment for not to ex- 
ceed six months, or both. 


Under the Oil Code, agreements between competitors for the pur- 
pose of eliminating waste and the like, when approved by the Presi- 
dent, are authorized.*® Withdrawals of oil from and production for 
storage are subject to the approval of a Planning and Codrdination 
Committee for the industry.*° Required production of crude oil to 
balance consumer demand, due account being taken of withdrawals 
from storage and imports, must be estimated and equitably allocated 
among the several oil producing states to serve as the operating sched- 
ules for those states.** The subdivision of the production allocated 
into pool, lease and well quotas is to be made within the state, failing 
which or in case quotas are exceeded, the President may regulate 
shipments in or affecting interstate commerce out of said state, or he 
may compile such quotas and recommend them to the state regulatory 
body.*? In any state where no proration agency exists the President 
may designate an agency within the state to compile quotas.** Finally, 
any production by any person in excess of his quota is deemed an 
unfair trade practice and in violation of the code.** 


national scale. See Ery, Om ConservaTION THROUGH INTERSTATE AGREEMENT 
(1933). See also, Proposed Uniform Act for Oil and Natural Gas Conserva- 
tion and Interstate Compact, by the Oil States Advisory Committee, 1933. 
Ety, at 246 et seq., Secs. 2,5. A bill (H. R. Rep., 72d Cong. Ist Sess., Ser. 
No. 12,076, s. 5258) was introduced into Congress to gain paritcipation and 
consent. 

Because of the interstate effect of production limitation, it has been contended 
that state conservation statutes are invalid as — an undue burden on 
interstate commerce. See Kates, op. cit. supra note 30 at 

36 Public Act. No. 67, 73d Cong., H. R. 5755, p hey June 16, 1933. 

37 Code of Fair Competition for the Petroleum Industry, as signed by the 
President on August 19, 1933, and modified on Sept. 13, 1933. 

88 By Executive Order of July 11, 1933, President Roosevelt assumed the 
power granted by this section. 

89 Code of Fair Competition for the Petroleum Industry, Art. I, Sec. 5. 

40 id., Art. III, Sec. 2. 

41 id., Sec. 3. 

42 id., Sec. 4. 

43 id., Sec. 5. 

44 id., Sec. 4. 








EDITORIAL NOTES 483 


On July 14, 1933, by Executive Order, the President delegated the 
Secretary of the Interior as Administrator of the Petroleum Code. 
Soon thereafter, rules and regulations to enable enforcement of the 
code and of Section 9(c) of the N. I. R. A. were promulgated by the 
Secretary of the Interior.*® 

Oil provisions of the Recovery Act and the Oil Code received their 
first judicial consideration in the Amazon case*® and in the Panama 
case.*? The former, decided by a three-judge District Court, Judge 
Hutcheson rendering the opinion, involved another attack on prora- 
tion orders of the Texas Railroad Commission relating to the East 
Texas field. The orders set an allowable, suggested by the Federal 
Oil Administrator, of 400,000 barrels per day for the East Texas field. 
In disposing of the complainants’ contentions that they were con- 
fiscatory and unauthorized, the court reviewed its previous decisions 
and held that the orders, as physical waste prevention measures, evi- 
dently fell within the consistently recognized broad powers of the 
state to conserve its natural resources.** It was held that the state 
proration agency may receive assistance from federal authorities 
without abdicating its functions. The question whether “consumer 
demand,” the basis for allocations under the Petroleum Code, is so 
different from “market demand” of the state statute as to render 
orders based on the former invalid was passed as unnecessary for the 
determination of the case.*® 


45 See Regulations of the Secretary of the Interior promulgated July 15, 1933, 
and as modified July 25, 1933, July 26, 1933, and August 2, 1933. Secs. III, 
IV and V of said regulations declare that it is essential for the proper enforce- 
ment of Sec. 9(c) of the N. I. R. A. that complete information as respects 
production, purchases and shipments of petroleum and petroleum products be 
furnished the Division of Investigation of the Department of the Interior, re- 
gardless of whether such production, purchases and shipments are in interstate 
and foreign commerce or in intrastate commerce; they require that such in- 
formation be furnished; and they specify the method and form to be used in 
supplying the same. 

46 Amazon Petroleum Corp. v. Railroad Commission, supra note 3. 

47 Panama Refining Co. et al. v. Ryan et al., supra note 3. 

48 “We think it clear that, questions of market demand aside, which because 
we decide the case on other grounds we do not determine, the order stands on 
the distribution to and in East Texas on consideration of physical waste..... 
Unless the proof overwhelms that the apparent compliance with the statute is 
not real, but pretended, that the orders are arbitrary and confiscatory, an in- 
junction against them on the ground that they restrict production too narrowly 
would be an unwarrantable interference with administrative discretion.” Judge 
Hutcheson, speaking for the court in the Amazon case. 

49 “During the practice of proration prior to the adoption of the Petroleum 
Code, state quotas were determined by the various State regulatory bodies sepa- 
rately on the basis of what refiners and other purchasers of crude oil nominated 
to be their several requirements. This procedure inevitably and invariably led 
to an overproduction of gasoline, because of the fact that existing refining 
capacity is in excess of the requirements of the market In view of these 
and similar considerations the Petroleum Code specifies that crude oil produc- 
tion shall be balanced with consumer demand for petroleum products, and not 
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The Amazon case contributes little to the legal basis for proration 
—it merely indicates a willingness on the part of a majority of the 
court *° to adhere to a presumption that proration prevents physical 
waste and to accept federal codperation with state agencies in setting 
allowables. 

The Panama case, decided by Judge Bryant alone, involved a direct 
attack on the N. I. R. A., the Petroleum Code, and the regulations of 
the Secretary of the Interior®' as Federal Oil Administrator. It was 
sought to enjoin enforcement of the code against complainants and 
inquisitions and visitations by federal officers, who were acting under 
Regulations IV and V of the Secretary of the Interior in an effort 
to obtain information concerning amounts of production, and to re- 
strain threatened civil and criminal proceedings against complainants 
for failure to comply with said regulations. That complainants had 
not subscribed to the Petroleum Code, and that the oil produced and 
marketed by them was sold on their own premises, title there passing 
to the buyers, were shown by the evidence. Seven grounds for hold- 
ing the regulations and the Act invalid were urged.*? Defendants 
contended that the Act is a proper exercise of emergency powers of 
Congress and that the production of petroleum so affects interstate 
commerce as to be subject to federal control. The court granted the 
injunction, holding that complainants were not subject to the provi- 
sions of the code, and that the regulations of the Secretary of the 
Interior are invalid. As reasons for the first holding it was found 
that the Act is based on the power of Congress to regulate interstate 
commerce, that it was not the intent of Congress to give it local ap- 
plication within the states, and that “it being clear from the evidence 
in this case that complainants have not subscribed to such code and 
are not engaged in interstate commerce, they are not subject to the 
pains and penalties provided by the Act for violation of such code, 
because they are clearly not engaged ‘in any transaction in or affecting 


with the buyers’ demand for crude oil.” Affidavit of J. E. Bogue, Record pp. 
1676-7, Amazon case. 


50 Judge Bryant dissented on the ground that the facts showed that the com- 
mission had exercised its powers to effect an unauthorized end. 


51 See supra note 45. 


52 It was contended that the Act: (1) attempts to delegate legislative powers 
to the President, (2) attempts to vest in the President the powers of a supreme 
dictator, contrary to the constitution, and contrary to our republican form of 
government, (3) violates the 10th amendment since it authorizes the President 
to exercise police powers, (4) deprives complainants of their natural and in- 
herent rights contrary to the 9th amendment, (5) deprives of property without 
due process of law contrary to the 5th amendment, (6) violates the 4th and 5th 
amendments by attempting to compel complainants to produce their papers and 
effects, compels them to give evidence against themselves, and deprives them of 
liberty and property without due process of law, (7) is contrary to the 7th 
amendment in that it imposes excessive fines and cruel and unusual punishment. 
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interstate commerce.” Invalidity of the regulations seem to be 
based on two grounds, first, that they apply only to the East Texas 
and the Oklahoma City Oil fields, “showing conclusively that they 
are not intended or meant to be regulations of commerce in a consti- 
tutional sense,” but merely an attempt to invade the field of state 
regulation, and, second, that they are not authorized by the Act. In 
support of the latter ground it was found: (1) that regulations of 
local commerce under the commerce clause are valid only where it 
plainly and definitely appears that Congress has recognized some 
local condition as a burden on interstate commerce and has intended 
to remove that burden, (2) that Sections 9(c) and 10(a) of the Act 
contain no expression of an intent to regulate local production of 
petroleum, nor a declaration that information from intrastate pro- 
ducers is essential to proper regulation of interstate shipments of 
petroleum, and (3) that the President and his agents could exercise 
no greater authority than Congress itself exercised. Said the court: 
“Since the Act in terms only authorizes the prohibition of the trans- 
portation in interstate and foreign commerce of petroleum and the 
products thereof, it certainly cannot be extended to cover by regula- 
tion those who are obviously not engaged in the transportation of 
such products in interstate or foreign commerce or engaged at all in 
interstate and foreign commerce.” Defendants’ contentions that the 
national industrial emergency warrants judicial support for the Act 
and regulations were met with the statement of the Supreme Court 
that “emergency does not create power.” ** For purposes of the deci- 
sion it was assumed, as unnecessary for determination, that Section 
9(c) is a valid exercise of power and that the Act does not delegate 
legislative power to the President.** 


The many legal aspects of the Recovery Act have been amply con- 
sidered elsewhere.®* It suffices to say that upon the validity of the 
Act and the Codes of Fair Competition, as a whole, rests the efficacy 


58 Home Bldg. & Loan Ass’n. v. Blaisdell, 290 U. S. 255, 54 Sup. Ct. 231, 78 
L. ed. 255 (1934) ; cf. Wilson v. New York, 243 U. S. 332, 348, 37 Sup. Ct. 298, 
61 L. ed. 755 (1917). 

54 Marketing Provisions of the Petroleum Code have been upheld in two cases 
wherein the court took a different view of the N. I. R. A. Southport Petro- 
leum Co. v. Ickes, 61 Wash. Law Rep. 577 (Sup. Ct., D. C., August, 1933) ; 
Victor v. Ickes, 61 Wash. Law Rep. 870 (Sup. Ct., D. C., Dec. 1, 1933). But 
see United States v. Licto (N. D. Tex., February 16, 1934) (labor provisions 
of code held unconstitutional as to owner of a filling station in Texas). 

55 See Handler, The National Industrial Recovery Act (1933) 19 A. B. A. J. 
440; Bruce, Constitutionality of the National Recovery Act (1933) 38 Com- 
MERCIAL L. J. 316; Wahrenbrock, Federal Anti-Trust Law and the National 


a Recovery Act (1933) 31 Micu. L. Rev. 1009; Note, 47 Harv. L. 
EV. 85. 
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of federal regulations of petroleum.*® Section 9(c), in its broadest 
interpretation, is of limited scope and confers on the President only 
the power to aid in the enforcement of state laws by prohibiting the 
transportation of “hot” oil in interstate and foreign commerce. 

The United States Supreme Court will soon have an opportunity 
to pass on the existing problems of federal control of oil production.*’ 


ALBERT C, JOHNSTON. 


MortcacE Moratorium STATUTE SUSTAINED BY SUPREME COURT 


The United States Supreme Court, in its recent decision in the 
“Minnesota Mortgage Moratorium” case,’ surprised many of those 
who, relying on precedents, believed the Minnesota law for the relief 
of mortgage debtors, like every other such law which had been passed 
on by that Court, would be held unconstitutional.? The Court, in 
upholding the law, reached a result desired by the people, whose will 


56 An elaborate administrative organization has been set up for the purpose 
of effecting federal regulation. On Sept. 15, 1933, a Petroleum Administrative 
Board was appointed to advise and aid in the administration of the code. 
Labor Policy Board was created on October 13th. Frequent changes in admin- 
istrative regulations have been made, and amendments and additions to the code 
have been effected from time to time. 

Production allowables for the nation, based on “consumer demand,” have been 
set as follows: for September, beginning on the 8th, 24,097,000 barrels per day ; 
October and November, 2,338,500 barrels ; December, yA 130,000 barrels; Jan- 
uary, February and March, 1934, 2,183,000 barrels. In a press release of Jan- 
uary 8, 1934, Secretary Ickes remarked as follows: 

“From September to December, inclusive, wells produced roughly half as 
much as during the eight months’ period preceding it, yet the producers received 
virtually the same money for their product. From January to August, inclu- 
sive, total production was 602,856,000 barrels valued at $309,595,326. The daily 
average value was $1,274,055 and the average value per barrel $.51. In the 
September-December, inclusive, period, production totaled 296,018,000, valued at 
$276,212,596, an average value of $.93 a barrel. 

“In view of these accomplishments, I feel that the Oil Administration should 
continue the program to keep production balanced with demand so as to protect 
the great majority in the industry who are cooperating to conserve the supply. 
It certainly is sounder business to produce one barrel of oil worth 93 cents than 
two barrels worth $1.02. 

“In this belief, I shall continue, without any let-up, our efforts to regulate 
production and to guard against upsetting the increasing stability of an industry 
that was staggering toward the brink of destruction less than six months ago.” 

See also, Address of Hon. Harold L. Ickes, at the annual meeting of the 
American Petroleum Institute, Chicago, Ill., October 25, 1933. 

57 In order to obtain immediate review by the Supreme Court of the holding 
of the Panama case a score of indictments were obtained in the Eastern District 
of Texas for alleged violations of the statute and code. These indictments were 
quashed by Judge Bryant on Feb. 26, 1934, thus enabling an immediate appeal 
to the Supreme Court under the Criminal Code. See U. S. Law Week, Feb. 
27, 1934, at 530. 

1 Home Building and Loan Assn. v. Blaisdell, 54 Sup. Ct. 231 (U. S., 1934). 
For brief statement of case, see infra, page 515. 


2 See infra, notes 11-14. 
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had been expressed in over half the states through legislative action*® 
aimed at relieving a burden which had become insupportable because 
of decline in land values and incomes.* This result was satisfactory 
not only to the popular press,® but to a number of thoughtful students 
of legal aspects of a tremendous economic problem.*® 

Since before the adoption of the Constitution moratory laws for 
the relief of debtors in general, or of a particular class such as mort- 
gagors, have been in vogue among legislatures in this country during 
times of financial stress." Their prevalence among the states, and 
the paralyzing effects which accompanied their abuse,* were largely 
responsible for the adoption of the provision in Article I, Section 10 
of the Constitution, forbidding the states to pass any law impairing 
the obligation of contracts.* Yet this constitutional prohibition did 
not discourage the legislatures when they wished to enact new “stay 
laws” or other statutory provisions for obstructing the creditor in 
his efforts to enforce satisfaction from his debtor.’® 

Every such law which had previously been reviewed by the Su- 
preme Court had been held unconstitutional under the contract clause 
insofar as applied to existing contracts or mortgages. Among the 
statutes which had fallen under the ban were one establishing a new 
period of redemption from foreclosure sales,’ two forbidding judicial 
sales unless a minimum part of the appraised value was bid,!? one 
authorizing a mortgagor’s judgment creditor to redeem the mort- 
gagor’s property after foreclosure,’* and one forbidding executions 
to issue.* 


3 The following states have enacted legislation during the past year dealing 
with relief of mortgage debtors: Arizona, Arkansas, California, Idaho, Illinois, 
Iowa, Kansas, Michigan, Minnesota, Montana, Nebraska, New Hampshire, 
New Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma, 
Pennsylvania, South Carolina, South Dakota, Texas, Vermont, West Virginia, 
Wisconsin. 

4 See note (1933) 1 Geo. Wasn. L. Rev. 500. 

5 New York HErALD-TrisuneE, Jan. 10, 1934, p. 20; CuHristran ScIENCE 
Moniror, Jan. 10, 1934, p. 14; Kansas Crry Star, Jan. 10, 1934, p. C. 

6 Feller, Moratory Legislation: A Comparative Study, (1933) 46 Harv. L. 
Rev. 1061, 1072, 1074; note (1933) 27 Inu. L. Rev. 799, 804; comment (1933) 
42 Yate L. J. 1236, 1242; note (1933) 47 Harv. L. Rev. 299, 307. 

75 MARSHALL, Lire oF WASHINGTON (1807) 88-131. 

8 See note to 1 Desauss. 109 (S. C. 1784). 

9 Ogden v. Saunders, 12 Wheat. 213, 354, 6 L. ed. 606, 655 (U. S. 1827). 

10 Feller, supra, note 6. 

11 Bronson v. Kinzie, 1 How. 311, 11 L. ed. 143 (U. S. 1843). Provision for 
the appointment of a receiver did not save another act extending the period of 
ia Barnitz v. Beverley, 163 U. S. 118, 16 Sup. Ct. 1042, 41 L. ed. 93 

12 Bronson v. Kinzie, 1 How. 311, 11 L. ed. 143 (U. S. 1843); McCracken 
v. Hayward, 2 How. a. 11 L. ed. 397 (U. S. 1844) ; Gantly’s Lessee v. Ewing, 
2 How. 707, 11 L. ed. 794 (U. S. 1845). 

18 Howard v. Bugbee, 24 How. 461, 16 L. ed. 753 (U. S. 1860). 

14 Daniels v. Tearney, 102 U. S. 415, 26 L. ed. 187 (1880) ; on Walker v. 
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The state courts had likewise declared unconstitutional on the same 
grounds many such acts, providing for a stay of judicial proceedings 
in general,’® or of executions,’® establishing a new period of redemp- 
tion from judicial sales,’* or forbidding judicial sales unless a certain 
proportion of appraised value was bid.’* 

In the face of this imposing array of precedents, the majority 
found grounds for sustaining the validity of the Minnesota statute. 
First, the Court distinguished all these cases from that at bar, on the 
ground that the relief provided by the old statutes was unconditional 
and unaccompanied by compensation for the mortgagee.’® Had the 
Court been forced to make a literal application of the contract clause, 
this finding would have been of little avail. The clause has itself, 
however, undergone an evolution in the course of interpretation. Some 
of the earliest cases held to a strict prohibition of any state law alter- 
ing the rights or remedies under a contract.” Nevertheless a dis- 
tinction had been made between acts which affected the substantial 
rights of the parties, and those which affected only the remedy.” 
Having admitted such a distinction, the Court was faced with the 
problem of where to draw the line in individual cases between statutes 
which affected the remedy only and those which violated the parties’ 
rights under the contract. Chief Justice Taney, citing an earlier 


Me 16 Wall. nm - 4 ed. 357 (U. S. 1872); Edwards v. Kearzey, 
96 U. 59 95, 24 L. ed. 793 (1877). 

15 Teplor v. Stearns, 2 Gratt. 244 (Va. 1868) (stay until Jan. 1, 1868). 
Contra: Johnson v. Higgins, 3 Metc. 566 (Ky. 1861); and cf. Johnson v. Dun- 
can, 3 Mart. 380 (La. 1815) (emergency justified statute closing courts). 

16 Jones v. Crittenden, 1 Car. Law Rep. 385 (N. C. 1814); Bailey v. Gentry, 
1 Mo. 116 (1822); State v. Carew, 13 Rich. L. and E. 498 (S. C. 1866); 
Hudspeth v. Davis, 41 Ala. 389 (1867). 

Contra: Grimball v. Ross, Charlt. 175 (Ga. 1808). In Holloway v. Sher- 
man, 12 Iowa 282 (1861) a nine-month stay in foreclosure actions was upheld, 
and in Von Baumbach v. Bade, 9 Wis. 559 (1859) the court approved a six- 
month statutory stay of foreclosures and executions. Cf. Townsend v. Town- 
send, 1 Peck. 1 (Tenn. 1821) (two year stay unless plaintiff accepted state 
bank notes held unconstitutional). 

17 People ex rel. Thorne v. Hays, 4 Cal. 127 (1854); Contra: Iverson v. 
Shorter, 9 Ala. 713 (1846); Stone v. Bassett, 4 Minn. 298 (1860); Heyward 
v. Judd, 4 Minn. 483 (1860). 

18 Robards v. Brown, 40 Ark. 423 (1883); contra: Woods v. Buic, 6 Miss. 
285 (1840), and cf. Chadwick v. Moore, 8 W. and S. 49 (Pa. 1844). Cf. 
Barnes v. Barnes, 8 Jones 366 (N. C. 1861). As will be seen from the cases 
cited in notes 16 and 17, supra, the state courts were not in accord as to the 
constitutionality of moratory legislation. But several of the statutes upheld by 
state courts were substantially the same in content as those condemned by the 
Supreme Court. For additional cases, see note, (1919) 1 A. L. R. 143. 

oO Building and Loan Assn. v. Blaisdell, 54 Sup. Ct. 231, 238 (U. S. 

20 McCracken v. Hayward, 2 How. 608, 612, 11 L. ed. Pe = WV: S. 1844) ; 
Planters’ Bank v. Sharp, 6 How. 301, 12 L. ed. 447 (U. S 

21 Sturges v. Crowninshield, 4 Wheat. 122, 200, 4 L. ed. ky "550 (U. 
1819) ; Ogden v. Saunders, 12 Wheat. 214, 286, 6 i. ed. 606, 631 (U. 4 5 
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statement by Justice Story,”* had set up a working rule of reasonable- 
ness.** 


Having called to mind this flexible view of the effect of the contract 
clause, the Court in the Minnesota case proceeded to “harmonize” 
the constitutional provision with the reserve power of the states. In 
this connection it reviewed representative cases of a long line of 
decisions which have held that the states might, notwithstanding the 
prohibition of the contract clause, provide general regulations to 
protect the public health, safety, morals, and welfare. The Court 
took the position that it does not matter whether the effect of such 
regulatory statutes on contracts is direct or indirect, so long as the 
end is legitimate and the means reasonable.** 

In order to justify the extension of the exercise of the state’s police 
power into a comparatively new field, the Court turned to the well- 
known condition of economic emergency, to combat which the Minne- 
sota statute was passed.*> While admitting that “emergency does not 
create power,” it pointed out that emergency may “afford a reason 
for the exertion of a living power already enjoyed.” ** Citing the 


22“Tf those acts so change the nature and extent of existing remedies, as 
Pinte to impair the rights and interests of the owner, they are just as 
much a violation of the compact as if they directly overturned his rights and 
interests.” Green v. Biddle, 8 Wheat. 1, 17, 5 L. ed. 547, 552 (U. S. 1823). 


23 “Tt is difficult, perhaps, to draw a line oo would be applicable in all cases 
between legitimate alterations of the remedy, and provisions which, in the form 
of remedy, impair the right. But it is manifest that the obligation of a con- 
tract, and the rights of a party under it, may, in effect, be destroyed by denying 
a remedy altogether; or may be seriously impaired by burdening the proceed- 
ings with new conditions and restrictions, so as to make the remedy hardly 
worth pursuing.” Bronson v. Kinzie, 1 How. 311, 317, 11 L. ed. 143, 145 (U. 
S. 1843) ; approved in Curran v. Arkansas, 15 How. 304, 14 L. ed. 705 (U. S. 
1853); Von Hoffman v. Quincy, 4 Wall. 535, 18 L. ed. 403 (U. S. 1866); 
White v. Hart, 13 Wall. 646, 653, 20 L. ed. 685, 688 (U. S. 1872); Gunn v. 
Barry, 15 Wall. 610, 623, 21 L. ed. 212, 215 (U. S. 1873); Walker v. White- 
head, 16 Wall. 314, 317, 318, 21 L. ed. 357, 358 (U. S. 1873). 

24 Home building and Loan Assn. v. Blaisdell, 54 Sup. Ct. 231, 239, 240, 
(U. S. 1934). The Court cited, among others, the following cases illustrating 
the exercise of the state’s police power: Boston Beer Co. v. Mass., 97 U. S. 
25, 24 L. ed. 989 (1877) (regulation of sale of intoxicating liquor); North- 
western Fertilizing Co. v. Hyde Park, 97 U. S. 659, 24 L. ed. 1036 (1878) 
(control of nuisance); Stone v. Miss., 101 U. S. 814, 25 L. ed. 1079 (1879) 
(prohibition of lottery); Stone v. Farmers Loan and Trust Co., 116 U. S. 
307, 6 Sup. Ct. 334, 388, 1191, 29 L. ed. 636 (1885) (regulation of public service 
rates); Chicago, B. and Q. R. R. Co. v. Neb., 170 U. S. 57, 18 Sup. Ct. 513, 
42 L. ed. 938 (1897) (safety regulations); Manigault v. Springs, 199 U. S. 
473, 26 Sup. Ct. 127, 50 L. ed. 274 (1905) (construction of dam across creek, 
riparian owners along which had agreed to keep navigation free). See Cooney, 
CoNSTITUTIONAL Limitations, (6th ed. 1890) 707 et seg. As to a new field 
of police regulations, see Fisher, Regulation of Motor Carriers, (1934) 2 Gro. 
Wasu. L,. Rev. 155. 

25 Minn. Laws 1933, c. 339, preamble. 


ane v. New, 243 U. S. 332, 348, 37 Sup. Ct. 298, 61 L. ed. 755, 774 


6 
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previous modern application of the police power to conditions amount- 
ing to a public emergency, as exemplified in the famous “Rent 
Cases,” 27 the Court referred to these cases as removing any doubt 
as to the propriety of exercise of the police power of the state “in 
directly preventing the immediate and literal enforcement of con- 
tractual obligations by a temporary and conditional restraint, where 
vital public interests would otherwise suffer.” ** 

In the light of these decisions, the Court, finding that the Minnesota 
law imposed only a reasonable restraint upon the mortgagee, in re- 
turn for which adequate compensation was granted, and that the act 
was definitely limited in the duration of its effect, held that the act 
was justified as an exercise of the state’s reserve power in a public 
emergency, and did not violate the contract clause.”® 

The rather bitter logic of the dissent, the length of time during 
which the case was held under advisement, and the exhaustive treat- 
ment by the Chief Justice, show the importance in which the Court 
itself held this decision on a question which, like so many other im- 
portant ones, divided the Court five-to-four. Justice Sutherland, 
voicing the opinion of the four dissenters, pleaded for a more literal 
adherence to constitutional limitations. In view of the fact that the 
original purpose of the contract clause was to prevent emergency 


moratoria,*® it cannot be denied that the majority goes far in the 
direction of flexibility.** 

The departure of the Court from the trend of prior decisions in 
related cases will doubtless have a bearing upon the fate of the mass 
of moratory legislation enacted during the past year. The Court, 


27 A congressional act limiting the rights of landlords in the District of 
Columbia to evict tenants whose leases had expired was sustained as an emer- 
gency measure in Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 
(1921). A similar New York statute was upheld over the objection that it 
violated the contract clause. Marcus Brown Holding Co. v. Feldman, 256 
U. S. 170, 41 Sup. Ct. 465, 65 L. ed. 877 (1921); approved in Levy Leasing 
Co. v. Siegel, 258 U. S. 242, 42 Sup. Ct. 289, 66 L. ed. 595 (1922). The Court 
declared that the effect of such statutes should be limited to the duration of 
the emergency. Chastleton Corp. v. Sinclair, 264 U. S. 543, 44 Sup. Ct. 405, 
68 L. ed. 841 (1924). 

28 Home Building and Loan Assn. v. Blaisdell, 54 Sup. Ct. 231, 241 (U. S. 
1934). In spite of Justice Holmes’ dictum in Pennsylvania Coal Co. v. Mahon, 
260 U. S. 393, 43 Sup. Ct. 158, 67 L. ed. 322 (1922), that these cases “went 
to the verge of the law,” the Court found in them evidence of a “growing 
appreciation of public needs and of the necessity of finding ground for a ra- 
tional compromise between individual rights and public welfare.” 

29 The Minnesota court had admitted that the obligation of the contract was 
impaired. Blaisdell v. Home Building and Loan Assn., 249 N. W. 334, 335 
(Minn. 1933). 

30 See supra, note 9. 

81 The Court appears to have been more in sympathy with the spirit of Jus- 
tice Brandeis’ dissent in New State Ice Co. v. Liebmann, 285 U. S. 262, 52 
Sup. Ct. 371, 76 L. ed. 747 (1932), than with its pronouncements in previous 
moratorium cases. 
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however, expressly limited its determination to the statute in ques- 
tion, and to that part of the statute which was being invoked.** The 
Minnesota law, though aimed at the same conditions as those of 
other states, was more conservative than most of them in its careful 
protection of the interests of the mortgagee, its discretionary nature, 
and its limitation of the period of effect. 

Since it is now settled that some kind of moratory legislation can 
be upheld, it may be helpful to inspect the main features of the stat- 
utes of the various states. These statutes are, in general, of three 
kinds. The first type is the stay law, suspending foreclosure sales 
by providing for delayed return of process,** continuance by the 
court,** or other expedients.** Of these dilatory statutes, only three 
have been passed upon by appellate courts. The Texas law, providing 
for a conditional continuance of 180 days within the discretion of 
the court, was held invalid in three cases,** but upheld by another 
section of the same court, which was moved more by economic con- 
siderations.**7 The Minnesota enactment authorizing sheriffs to post- 
pone foreclosure sales arbitrarily for 90 days was approved by the 
court.** A provision of the Oklahoma statute extending to nine 
months the period for return of process in foreclosure sales was held 
unconstitutional as an arbitrary deprivation of the remedy of the 
mortgagee.*® Another provision of the same act, granting the court 


32 Home Building and Loan Assn. vy. Blaisdell, 54 Sup. Ct. 231, 242, 243 
(U. S. 1934). See Minn. Laws 1933, c. 339, Pt. 1, Sec. 4; but cf. Grace v. 
Lichtscheidl, 249 N. W. 672 (Minn 1933). 

33 Ark. Acts 1933, No. 21; Okla. Laws 1933, c. 16. 

34 Towa Laws 1933, c. 182; Mich. Acts 1933, No. 98; Minn. Laws 1933, c. 
339; Okla. Laws 1933, c. 16; Tex. Laws 1933, c. 102. 

35 Til. Laws 1933, c. 649, 650; Minn. Laws 1933, c. 44; Mont. Laws 1933, 
c. 116; Neb. Laws 1933, c. 65; N. H. Laws 1933, c. 161; N. Y. Laws 1933, 
c. 793; N. C. Pub. Laws 1933, c. 275; N. D. Laws 1933, c. 99; Ohio Code 
(Baldwin 1933), § 11588; Pa. Laws 1933, Nos. 34, 137; Tex. Laws 1933, c. 
59, 105; Vt. Laws 1933, No. 30; Wis. Laws 1933, c. 11, 15. 

36 Life Ins. Co. of 2 ¥ Sanders, 62 S. W. (2d) 348 (Tex. Civ. App. 1933) ; 
Murphy v. Phillips, 63 W. (2d) 404 (Tex. Civ. App. 1933); Mountain 
Townsite Co. v. Cooper, re S. W. (2d) 1050 (Tex. Civ. App. 1933). 

87 Lingo Lumber Co. v. Hayes, 64 “. W. (2d) 835 (Tex. Civ. App. 1933) ; 
Beaumont Pet. Synd. v. Broussard, 64 S. W. (2d) 993 (Tex. Civ. App. 1933). 

38 State ex rel. Lichtscheidl v. Moeller, 249 N. W. 330 (Minn. 1933). The 
court in this case held void an executive order of the governor of Minnesota 
postponing all foreclosure sales until May 1, 1933, declaring it was the province 
of the legislature to regulate such matters. A statute of Idaho (Idaho Laws 
1933, c. 124) authorizing the governor to declare limited moratoria from time 
to time, was held unconstitutional as to foreclosures, as an impairment of the 
mortgage contract. Alliance Trust Co. v. Hall, digested in 1 U. S. Law WEEK 
305 (Idaho 1933). For further material on executive moratoria, see note (1933) 
1 Geo. Wasu. L. Rev. 500. 

89 State ex rel. Roth v. Waterfield, 68 Okla. App. Ct. Rep. 130 (1933); 
contra: McCarty, et al. v. Prudence-Bonds Corp., 266 N. Y. Supp. 629 (1933) 
(N. Y. Laws 1933, c. 793, granting unconditional stay in all proceedings arising 
out of or incidental to default in mortgage principal, upheld). The South 
Dakota law (S. D. Laws 1933, c. 135) providing for unconditional instead of 
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authority to continue foreclosure proceedings in its discretion not 
more than two years, provided the mortgagee’s interest was protected, 
was upheld,*® partly on the strength of the decision of the Minnesota 
court in the Blaisdell v. Home Building and Loan Assn. case.*' 

The second group consists of statutes extending the period of re- 
demption from foreclosure sale.*? The statute of North Dakota, 
providing for an unconditional extension of one year, was declared 
unconstitutional,*® as was the similar law of Kansas.** The condi- 
tional extension of the Minnesota statute was the subject of the 
Supreme Court’s decision.*® 

The last general group is concerned with diate or alleviating 
the deficiency judgment evil, which has arisen because of the drop 
in prices obtained at foreclosure sales.** In some states the courts 
have been deprived outright of jurisdiction to grant deficiency judg- 
ments.*7 Other statutes in effect abolish such judgments,** by pro- 
viding for resale if the property does not bring a fair price,*® or 
limiting the amount of the deficiency judgment to the difference 
between the fair value and the amount of the mortgage judgment, 
plus costs.°° The statute of Arkansas, providing that plaintiff in 
foreclosure proceedings must agree to bid the amount of the mort- 
gage judgment plus costs, was held unconstitutional.*t The New 
Jersey law, requiring the fair market value instead of the sale price 


conditional right of mortgagor to make mortgagee foreclose by action instead 
of advertisement, was sustained as a change in the remedy only. State ex rel. 
Ins. Co. v. Circuit Court, 249 N. W. 631 (S. D. 1933). 

40 State ex rel. Roth v. Waterfield, supra note 39; but cf. Schultz v. 
Stephens, Case 9484, Dist. Ct., Hebron County (Nebr. 1933) (Nebr. Laws 
me c. 65, held invalid despite discretionary, conditional nature of relief pro- 
vided). 

41240 N. W. 334 (Minn. 1933). 

42Towa Acts 1933, c. 179; Kan. Acts 1933, c. 232; Minn. Laws 1933, c. 
339; N. H. Laws 1933, c. 161; N. D. Laws 1933, c. 157; S. D. Laws 1933, 
c. 137; Wis. Laws 1933, c. 11. 

43 State ex rel. Cleveringa v. Klein, 249 N. W. 118 (N. D. 1933). 

44 Lingerfelt v. Heironimus, reported in 1 J. B. A. Kan. 306 (Kan. 1933). 

45 See also Grace v. Lichtscheidl, 249 N. W. 672 (Minn. 1933). 

46 See note (1933) 1 Geo. ?4 L. Rev. 500, 501. 

47 Nebr. Laws 1933, c. 41; N. D. Laws 1933, c. 155. 

48 Ark. Acts 1933, No. 57; on Code Civ. Proc. (Deering i ang $ 
580; Idaho Laws 1933, c. 150; Kan. Laws 1933, c. 218; Mich. Laws 1 
c 229; Minn. Laws 1933, e, 247, 339; Neb. Laws 1933, c. 155; N. 1. Pub. - 
1933, c. 82; N. Y. Laws 1933, c. 794 ; S. C. Acts 1933, c. 264, 366; S. D 
Laws 1933, c. 138; Tex. Laws 1933, c. 92; Wis. Laws 1933, c. 13. 

#9 Ark. Acts 1933, Nos. 21, 57; Kan. Laws 1933, c. 218; Minn. Law 1933, 
c. 339; Neb. Laws 1933, c. 45; W. Va. Laws 1933, c. 34. 

50 Cal. Code Civ. Proc. ate Supp. 1933), § 580; Idaho Laws 1933, c. 
150; Kan. Laws 1933, c. 218; Y. Laws 1933, c. 794 ; N. C. Pub. Laws 
1933, ee: &. Acts 1933, No. 264; Tex. Laws 1933, c. 92 


51 Adams v. Spillyards, 61 S. W. (2d) 686 (Ark. 1933). 
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to be credited on the mortgage indebtedness, with reference to grant- 
ing a deficiency judgment, was also found invalid by the court.*? 

The variety of provisions appearing in these statutes makes it 
impossible to say which ones may be considered good and which bad, 
from the point of view of constitutionality if finally tested in the 
courts.** It would appear that those which comply best with the 
standards of resonableness, definite limitation of effect to the emer- 
gency period, and adequate protection of the mortgagee, applied by 
the Supreme Court in the case of Home Building and Loan Assn. v. 
Blaisdell will have the best chance of survival.** Statutes providing 
for conditional and discretionary extension of the redemption period,”* 
especially if some compensation is stipulated for the mortgagee,”® or 
for conditional continuance of proceedings,’ are more apt to meet 
the test than those granting an absolute suspension or abolishing 
deficiency judgments.** 

An implication has been drawn from this decision, that the Supreme 
Court was preparing the way for upholding federal statutes passed 
in furtherance of the “New Deal.” It is true that the salvation of 
this legislation depends upon a continuation of the liberal attitude 
of the Court.°® The Minnesota case, however, did not involve the 
interpretation of a federal statute, but was concerned with “harmo- 


nizing” the state’s police power with the contract clause. There is no 
prohibition in the constitution against a federal law impairing the 
obligation of contracts.®° Neither is there a federal police power as 


52 Vanderbilt v. Brunton Piano Co., 169 Atl. 177 (N. J. 1933). For a review 
of independent judicial action on the deficiency judgment and other related 
problems, see note (1933) 1 Gro. Wasu. L. Rev. 500. 

53 For further analysis of these statutes, see note (1934) 82 U. or Pa. L. 
Rev. 261; note (1934) 47 Harv. L. Rev. 661. 

54 The Minnesota Supreme Court, in upholding Minn. Laws 1933, c. 339, 
distinguished the conditional relief statute of Minnesota from the law of North 
Dakota granting unconditional relief, which had been held unconstitutional in 
State ex rel. Cleveringa v. Klein, supra, note 43. The Texas and Oklahoma 
courts were also moved by conditional features of statutes of their states. See 
cases cited supra, notes 37, 

55 Towa Acts 1933, c. 179; 'N. H. Laws 1933, c. 161; S. D. Laws 1933, c. 
137; Wis. Laws 1933, c. 11. 

56 The Iowa act is similar to the Minnesota law. The West Virginia House 
of Delegates has passed a bill modelled upon the Minnesota law. See CHARLES- 
ton, W. Va., GAzETTE, Jan. 23, 1934, p. 1. 

57 Towa Acts 1933, c. 182; Mont. Laws 1933, c. 116; Neb. Laws 1933, c. 
65; Ohio Code (Baldwin 1933), § 11588; Okla. Laws 1933, c. 16; Pa. Laws 
1933, No. 137; Tex. Laws 1933, c. 102; Vt. Laws 1933, No. 30. 

538 The Oklahoma Supreme Court has denied rehearing in the case of State 
ex rel. Roth v. Waterfield, supra, note 39. The court differentiated between 
the Oklahoma statute providing for an arbitrary stay of nine months and the 
——— law granting discretionary, conditional relief. State ex rel. Roth 

. Waterfield, digested in 1 U. S. a WEEK 503 (Okla. 1934). 

59 Note (1934) 47 Harv. L. Rev. 661, 668. 

60 Legal Tender Cases, 12 Wall. ro "20 L. ed. 287 (U. S. 1870); Mitchell 
v. Clark, 110 U. S. 633, 4 Sup. Ct. 170, 312, 28 L. ed. 279 (1883). 
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such for exercise within the states.*t In the case of the National 
Industrial Recovery Act, even if the Court could harmonize the 
exercise by Congress of its interstate commerce power in local police 
regulation, with the due process clause of the Fifth Amendment,*? 
there would remain the problem of whether the high degree of regu- 
lation of intrastate commerce and basic manufacturing industries 
which the Recovery Act entails is reasonably necessary in the exer- 
cise of the interstate commerce power. There will also arise the 
further question, in testing this and other recent federal emergency 
enactments, as to whether the powers delegated to the President by 
Congress exceed the limits implied under our constitutional system.** 
In view of all the circumstances, it is not believed that the Blaisdell 
case is as significantly revealing of the Court’s attitude as might be 
desired by either the proponents or the opponents of the “New 
Deal.” * F. H. WEITZEL. 


PATENTS—Party’s Status AFTER DETERMINATION OF 
INTERFERENCE 


The precise status of a party on the determination of an inter- 
ference proceeding is frequently the subject of serious controversy. 
The resulting uncertainty educes the question of whether the judi- 
cial decisions form any criterion for gauging the true extent of a 
party’s newly acquired rights or liabilities. True, it is almost uni- 
versally accepted that the examiner of interference acts in an ad- 
ministrative capacity as part of the executive branch of the United 
States government, but the significance and application of this broad 
general statement is apt to cause confusion. While many interest- 
ing questions suggest themselves, the most important arise from 
the nature of the decision itself. How far does the doctrine of 
res judicata apply? Must a losing party patentee file a disclaimer 
within a reasonable time to preserve his rights? 

Before discussing specific problems, it is well to bear in mind 
the purported purpose and scope of an Interference. It is not a 
proceeding to determine whether the parties have a right to a patent, 


61U. S. v. DeWitt, 9 Wall. 41, 19 L. ed. 593 (U. S. 1869). 

62 Cf, Hamilton v. Ky. Distilleries and Whse. Co., 251 U. S. 146, 40 Sup. 
Ct. 106, 64 L. ed. 194 (1919). 

83 Dickinson, The Major Issues Presented by the Industrial Recovery Act, 
(1933) 33 Con. L. Rev. 1095; Legis. (1933) 47 ase. L. Rev. 85; Elder, Some 
Constitutional Aspects of the National Industrial Recovery Act, (1934) 28 Itt. 
L. Rev. 636; Ellingwood, The New Deal and the Constitution, (1934) 28 Int. 
L. Rev. 729. 

64 See (1934) 1 U. S. Law Week 424. Cf. for further indication of the lib- 
eral attitude of the Supreme Court toward economic experiment by the states, 
Nebbia v. New York, 1 U. S. Law Week 551 (1934). 
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for it starts with the assumption that either has a clear right to be 
granted a limited monopoly on the subject matter in question, were 
it not for the conflicting claim of the other. Hence, the only ques- 
tion before the examiner of interference is that of priority of in- 
vention as between parties.? It is not even necessary that the in- 
terference® be a case or controversy within the meaning of Article 
III, § 2 of the Constitution, for tribunals of the Patent Office are 
not courts but administrative bodies.* 

In considering the applicability of the doctrine of res judicata, three 
possible situations arise where the introduction of an interference 
decision may be attempted in a subsequent suit, namely: 

1. On a question of patentable novelty by a stranger to the 
Interference. 

2. On a question of patentable novelty where both present 
parties were parties to the Interference. 


3. On a question of priority where both present parties were 
parties to the Interference. 


It is at once apparent, under the first supposition, that the inter- 
ference decision cannot be introduced under the doctrine of res 
judicata. Even though the decision had been by a court of com- 
petent jurisdiction, it is not pleadable for there is a want of identity 
of parties and identity of issues. For the prior judgment to be 
binding on either party, it must be binding on both.’ The courts 
might permit it to be introduced, however, as a matter of probative 
value to show that the party plaintiff is not in fact the first inventor. 

Under the second supposition too, the Patent Office decision is 
never final. If one party to an Interference were concluded as 
against the other party, you would have the anomolous result that 
a patent is valid as against him, which is void as against the rest 
of the world. Where under the previous hypothesis there was both 
a want of identity of parties and a want of identity of issues, here 
only the latter is wanting. This variance, however, is fatal, and the 
prior decision cannot be introduced as res judicata.’ 


1 Campbell v. Dyson v. Dunham, 242 O. G. 253 (1916). 

2? Dunkley Co. v. Central California Canneries, 7 F. (2d) 972 (C. C. A. 9th, 
1925), certiorari denied 270 U. S. 646, 46 Sup. Ct. 347, 70 L. ed. 778 (1926), 
Westinghouse v. Hien, 159 Fed. 936 (C. C. A. 7th, 1907). 

3 An interference of course is to be distinguished from an interfering patent 
suit. Where two or more patents have certain claims in common, they are 
termed interfering patents. All but one are necessarily void as to the claim or 
claims in common. A suit in equity is authorized by Revised Statute § 4918 
to determine the relative priority. 

4 Derby v. Whitworth, 62 F. (2d) 368, 16 Pat. Q. 85 (C. C. P. A. 1932). 

5 Rousso v. First National Bank in Detroit et al., 37 F. (2d) 281, 4 Pat. Q. 
414 (C. C. A. 6th, 1930); Mack v. Levy, 60 Fed. 752 (C. C. S. D. N. Y. 1894). 

6 Union Paper Bag Machine Co. v. Crane, 1 Bann & A. 494 (1874). 

7 Elliott-Fisher Co. v. Donning, 171 Fed. 96 (C. C. S. D. N. Y. 1909). 
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The Supreme Court of the United States considered the third 
supposition in the now famous case of Morgan v. Daniels. The 
rule was laid down that the decision of the Patent Office and the 
Court of Appeals of the District of Columbia on the question of 
priority of invention between two contesting parties in interference 
proceedings is conclusive in any subsequent suit, between the same 
parties or their privies, unless the contrary is established by testi- 
mony which in character and amount carries thorough conviction. 
This rule is prevalent today in the various circuit courts of the 
United States.° 

A question which naturally follows from a consideration of the 
doctrine of res judicata is whether a losing party patentee must 
file a disclaimer following an adverse decision in Interference. Only 
one case appears to have met this issue squarely; viz. Radio Con- 
denser Co. v. General Instrument Co..° The court announced in 
its decision that, ““A patentee who discovers that he has included in 
his claims something of which he was not the first inventor must 
either promptly pursue available remedies to vindicate his claimed 
monopoly or else surrender his pretensions. To do neither, to con- 
tinue to hold his doubtful claim in terrorem over others, is an im- 
position upon the public and not permitted by the statute. When 
the patentee receives his warning from a competent official, whether 
it be by the decision of a District Judge or of a Patent Office 
examiner, he shall be compelled to make his claim good or to re- 
nounce it.” Since this result appears to be contrary to the natural 
development of the law of patents, a more detailed discussion of this 
point seems justified. 

Reasoning a priori we may start with the statement that, “Neglect 
or delay to file a disclaimer begins when knowledge is brought home 
to the patentee, that the inventor upon whose account the patent 
was granted, was not the first inventor of the particular thing claimed 
in the patent, and material to the subject of the patent as a whole.” * 


8153 U. S. 120, 14 Sup. Ct. 772, 38 L. ed. 657 (1894). 

®1st Circuit—United Shoe Mach. Co. v. Muther, 288 Fed. 283 (C. C. A. 
1923). 2d Circuit—Roth v. Harris, 168 Fed. 279 (C. C. A. 2d, 1909); Hillard 
v. Remington Typewriter Co., 186 Fed. 334, 336 (C. C. A. 2d, 1911). 

3d Circuit—Earles v. Drake Mfg. Co., 300 Fed. 265 (C. C. A. 3d, 1924); 
Novelty Glass Mfg. Co. v. Brookfield, 170 Fed. 946, 955 (C. C. A. 3d, 1909). 

6th Circuit—Computing Scale Co. v. Standard Computing Scale Co., 195 Fed. 
508, 515 (C. C. A. 6th, 1918). 

7th Circuit—Perry Auto Lock Co. v. Security Lock Co., 286 Fed. 101 (C. 
C. A. 7th, 1922); Reed v. Cropp Concrete Machinery Co., 239 Fed. 869 (C. C. 
A. 7th, 1916). 

8th Circuit—Smart v. Wright, 227 Fed. 84 (C. C. A. 8th, 1915). 

1065 F. (2d) 458, 17 Pat. Q. 452 (C. C. A. 2d, 1933). 

11 WALKER ON PATENTS (6th ed. 1926), § 255. 
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Had there been reasonable grounds for difference of opinion as to 
whether the knowledge so communicated really negatived the novelty 
of the subject matter claimed by the patentee, then laches will not 
be charged until that question is finally settled in a justiciable con- 
troversy.'*, The main problem, consequently, resolves itself into 
the single issue of what constitutes sufficient notice to the patentee. 

For many years the text writers have laid down the rule that 
this notice must be by a court of competent jurisdiction..* The 
reason for such uniformity may be explained from the nature of 
the language which various courts have used in discussing the neces- 
sity for filing a disclaimer. Until the recent Second Circuit case, 
apparently no court had adjudicated the issue of sufficiency of 
notice from a quasi-judicial body. It is obvious that a line of 
demarcation must be drawn somewhere. If notice from a quasi- 
judicial body is sufficient, then should not notice derived from an 
open disregard of a patent be sufficient ? 

To dispose adequately of the question, the dominant and sub- 
ordinate legal and equitable aspects must be considered. The public 
at large is not injured by placing in the patentee’s hands the power 
to deprive them of something which otherwise they would have the 
right to enjoy for the claims granted to the winning party will be 
substantially the same as those of the patent. In consideration of 
an adequate disclosure, the public is granting a limited monopoly to 
someone. This will prevent the public’s free use of the subject 
matter in question. 

The true hardship involved results from the uncertainty as to 
whom to apply for a license or from the possibility of a multiplicity 
of suits. A man should know with some degree of certainty the 
one who controls this monopoly. His only recourse is to pay royalty 
to one doubtfully entitled to it, or to subject himself to the pos- 
sibility of a suit for infringement. He is not in a position to force 
a suit in equity on interfering patents for only those with a pecuniary 
interest in one of the patents may institute such a proceeding. This 
category includes any patentee, assignee, grantee, or licensee of 
either patent. There is also the practical injury of the applicant 
who has once established priority. The claims of the first patent 
constitute a cloud upon his property rights. Since he has once estab- 
lished priority, it may be urged that it is inequitable to subject him 
to the expense of a second litigation to substantiate clearly his rights. 

The party receiving the first patent, however, is entitled to con- 


12 Ensten v. Rich-Sampline Co., 13 F. (2d) 132 (N. D. Ohio 1926); Page 
Mach. Co. v. Dow, Jones & Co., 168 Fed. 703 (C. C. A. 2d, 1909). 
13 WALKER ON Patents (6th ed. 1926), § 255. 
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sideration. Presumably he has done a meritorous act. In the lan- 
guage of Judge Storey,’* “Patents for inventions are not to be 
treated as mere monopolies odious in the eyes of the law and there- 
fore not to be favored; nor are they to be construed with the 
utmost rigor strictissimi juris. The Constitution of the United 
States in giving authority to Congress to grant such patents for a 
limited period declares the object to be to promote the progress 
of science and useful arts, an object truly national, meritorious and 
as well founded in public policy as any which can possibly be within 
the scope of national protection.” To say that a patentee must 
vindicate his claimed monopoly whenever he receives notice from a 
quasi-judicial body or from an open and notorious disregard of his 
rights, is to overturn the established doctrine that a patent is cloaked 
with a prima facie presumption of validity. 

The argument against considering this as notice is materially 
strengthened by the stand which the Supreme Court took in Morgan 
v. Daniels and the long line of decisions that followed. Since the 
issue of priority may be raised again in a subsequent equity suit 
between the same parties, how can it logically be urged that he has 
received unequivocal notice. If, in spite of the warning from the 
Patent Office, he still believes himself the first inventor and that 
the administrative arm of the government has erred, it places a 
great hardship upon him to say that he must vindicate his pre- 
tentions immediately in a court of equity. 

There are hardships, as we have seen, in either view. The logical 
extension of the prior law is to limit notice to that received from 
a court of competent jurisdiction. If this is not the desirable 
solution, the problem is one which should be rectified by proper legis- 
lation and not by a distortion of legal principles to achieve the de- 
sired results. Donatp J. Simpson. 


THE CONSTITUTIONALITY OF THE WAGNER-CosTIGAN ANTI- 
LYNCHING BILL 


The introduction in Congress of the Wagner-Costigan Anti-Lynch- 
ing Bill' is a logical step in applying a remedy to a situation of 
lawlessness that has challenged the moral sense of the nation in the 
past year. Toward two states in particular,’ nation-wide attention 
was directed, because of the different attitudes assumed by their 


14In Ames v. Howard et al., Federal Cases 326 (1833). 
1 Senate Bill 1978, 73rd Cong. 2d Sess., January 4, 1934. 
* Maryland and California. 
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governors toward the acts of a lynching mob. In Maryland, a mob 
in Princess Anne County lynched a negro suspected of rape® after 
the authorities in whose custody he was held, surrendered him with 
no show of resistence. Local authority having thus broken down, 
Governor Ritchie dispatched National Guardsmen to the scene.* 
Several suspects were seized amid riotous scenes, but these obtained 
their freedom the next day on habeas corpus proceedings. In Cali- 
fornia, Governor Rolph publicly applauded the lynching of two men 
who had confessed to a murder, particularly wanton in its cruelty, 
and declared that he would pardon anyone convicted of the “good 
deed.” * This attitude met with a mingled storm of approval and 
criticism from all parts of the world. Prompt to speak out in con- 
demnation of Rolph’s stand were ex-President Hoover® and Presi- 
dent Roosevelt.’ 

That lynching is a grave problem in this country is undeniable. 
Statistics are necessarily not complete nor accurate because many 
cases go unreported, but those available indicate that from 1885 to 
1932 inclusive, a total of 4146 persons were lynched, of whom 985 
were white and 3161 colored. During this period, Georgia and 
Mississippi led with totals of 453 each, mostly negroes. The only 
states with no lynchings were the six New England States, New 


Jersey and the District of Columbia.®° In 1933 the lynching fever 
broke forth with renewed vigor and resulted in the widely publi- 
cized deaths of 27 persons.’® Obviously, this outbreak of defiance 
of the regularly constituted authorities called for some form of 
remedy. 


In the vast majority of cases, however, prosecutions in this form 
of crime are few and far between. Local authorities as in the 
Princess Anne case make only a perfunctory inquiry, then drop the 
whole matter. Grand jurors will not bring indictments; if they do, 
petit juries will not convict. Local sentiment—or at least the most 


3 Time, October 30, 1933. 

* Time, December 4, 1933. 

5 Time, December 4, 1933. 

® New York Times, December 7, 1933. 

7 New York Times, December 13, 1933. In an address before the Federal 
Council of Churches of Christ in America, the President said, “This new gener- 
ation is not content with preachings against that vile form of collective murder 
—lynch law—which has broken out in our midst anew. We know that it is 
murder and a deliberate and definite disobedience of the commandment ‘Thou 
shalt not kill.” We do not excuse those in high places or in low, who condone 
lynch law.” 

8 World Almanac 1934, citing statistics compiled by Monroe N. Work, Direc- 
tor, Departments of Record and Research, Tuskegee Institute, Alabama, and 
editor of the Negro Year Book. 

® World Almanac, supra. 

1° Time, December 25, 1933. 
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vociferous part of it—either approves the lynching active or passively, 
or else regards it as a necessarily recurrent evil, not in the same 
category as ordinary crimes and not punishable by the full rigor of 
the law. Such a situation it is proposed to correct by the Wagner- 
Costigan Bill. In brief, its important provisions are: 1. The failure 
of a state or governmental subdivision thereof to prevent a lynching 
or to punish the offenders if one is committed, shall be deemed a 
denial of “equal protection of the laws.” 2. If the officers of the 
State make no reasonable effort to prevent it or to punish the of- 
fenders, they shall be guilty of felony and upon conviction, shall be 
punished by a fine of not exceeding $5,000 or by imprisonment not 
exceeding five years or by both. 3. If it appears that a fair trial of 
the lynching suspects is not likely in a local court because of preju- 
dice of jurors or for any other reason, the district court of the judi- 
cial district where the person is lynched shall have jurisdiction. 
4. Any county where a person is lynched shall forfeit $10,000 to be 
sued for in the name of the United States for the use of the family 
of the lynched person, otherwise for the use of the United States. 
5. The United States court shall have power to enforce the decree by 
levying execution of the property of the county. 


In effect then, by the terms of this bill, as has been stated by a 
well known social critic’! the transfer of jurisdiction from a state 
court to a Federal court “does not follow a lynching automatically ; 
it follows only in case the State authorities show an incapacity or an 
unwillingness to track down and punish the lynchers.” It is this 
“failure, neglect or refusal” ** to act that is constituted as the Federal 
offense, not the lynching itself. This “failure, neglect and refusal” 
is deemed by Section 2 of the Bill “to have denied to such person the 
equal protection of the laws of the State.” 


It follows, then, that the constitutionality of this Bill must be 
tested by the provisions of the first section of the Fourteenth Amend- 
ment which reads: “No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty or 
property, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws.” It is with this 
approach that it is proposed to deal here."* 


11H. L. Mencken, in the Baltimore Sun, January 15, 1934. 
12 Senate Bill 1978, sec. 2. 


13 A similar bill was introduced in Congress in 1928—House Rep. 71, 68 
Cong. Ist Sess., pp. 16-17—but was never acted upon. The constitutionality of 
that bill was fully discussed in Dyer, “The Constitutionality of a Federal Anti- 
Lynching Bill,” (1928) 13 St. Louis L. Rev. 186. 
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It has been said that “the main purpose of the Fourteenth Amend- 
ment was, in short, to put an end to the denial of the state’s justice by 
means of the execution of private vengeance on criminals and on 
persons charged with crime, by lawless private persons, when the 
prisoner is in the hands of the law, by giving power to Congress to 
bring that purpose to pass.” ** This denial of the state’s justice is 
threefold in nature: It is an abridgment of the “privileges and im- 
munities of citizens of the United States’; it does not afford the 
“equal protection of the laws”; and it is a denial of “due process.” 

What are the privileges and immunities of citizens of the United 
States? “Life, liberty and property have been considered to embrace 
those inalienable rights in their entirety and to comprehend every 
right to which a member of the body politic is entitled under the 
law.” 2° It was to afford even more adequate protection for these 
rights than had been provided for in the original Constitution that 
the 14th Amendment was added. By its 5th section, Congress is 
directly empowered to enforce the provision by adequate legislation. 
The equal protection of the laws guaranteed by the Amendment 
means the protection of equal laws and requires every state to give 
equal protection and security to all under like circumstances.1* The 
individual must not be subjected to an arbitrary exercise of govern- 
mental power.’? It has been settled that the equal protection of 
the laws includes not only the state itself but also all governmental 
agencies authorized by the state such as municipal corporations’® 
and counties.’® Due process of law requires that every man shall 
have the protection of his day in court and the benefit of the general 
law which hears before it condemns, and proceeds, not arbitrarily, 
but upon inquiry and renders judgment only after trial.2° It is 
equivalent to the “law of the land” and is intended to protect the 
citizen against arbitrary power.*! Individuals who forcibly take a 
prisoner from the custody of state officials and murder him, to 
prevent his being disposed of by due process, make it impossible for 


14 United States v. Powell, 151 Fed. 648 (Ala. 1907) aff’d 212 U. S. 564, 29 
Sup. Ct. 690, 53 L. ed. 653 (1909). 

15. McGehee, Due Process of Law, ch. 4, p. 139. Of course, these rights are 
not absolute. They may be curtailed where the paramount right of the state 
is concerned. Crowley v. Christensen, 137 U. S. 86, 11 Sup. Ct. 13, 34 L. ed. 
620 (1890), California Reduction Co. v. Sanitary Reduction Works, 199 U. S. 
306, 26 Sup. Ct. 100, 50 L. ed. 204 (1905). 

16 Marcus Brown Holding Co. v. Feldman, 268 Fed. 306 (N. Y. 1920), aff’d 
256 U. S. 170, 41 Sup. Ct. 465, 65 L. ed. 877 (1920). 

17 Baugh v. City of LaGrange, 161 Ga. 80, 130 S. E. 69 (Ga. 1925). 

18 George v. City of Portland, 114 Ore. 418, 235 Pac. 681 (1925). 

19 State v. Pierce County, 132 Wash. 155, 231 Pac. 801 (1925). 

20 Truax v. Corrigan, 257 U. S. 312, 42 Sup. Ct. 124, 66 L. ed. 254 (1921), 
rev’g 20 Ariz. 7, 176 Pac. 570 (1918). 

21 United States v. Yount, 267 Fed. 861 (W. D. Pa. 1920). 
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the state to afford him the enjoyment of the proceedings which made 
up the state’s established course of judicial procedure and in the 
strictest constitutional sense, prevent and destroy the citizen’s en- 
joyment of the right, privilege and immunity to have the state afford 
him due process of law.” 

Section 2 of the Wagner-Costigan Bill recognizes implicitly the 
twofold denial of equal protection of the law arising out of lynch 
law,”* that is, the failure to provide adequate protection and the 
failure to punish the lynchers.** That this provision is valid can 
scarcely be disputed. Failure to prevent the crime and to afford pro- 
tection to the threatened person can be due to either or both of only 
two reasons, namely, the unwillingness of local authorities to oppose 
the mob, or their inability to do so. On either count, the result is 
the same—a denial of equal protection of the laws and as such, a 
subject for Federal intervention under the 14th Amendment. Of 
course, the enforcing clause of the Amendment provides only for 
corrective legislation by Congress whenever wrongful state action 
has already been taken.*® But “this legislation may, and should be 
provided for in advance to meet the exigency when it arises.” *® And 
a failure to punish the lynchers after the crime has been committed 
indicates even more clearly a situation where remedial legislation 
by Congress may be necessary. In most cases it cannot be pretended 
that the lynchers are unknown, for they are usually local residents.** 
It has been pointed out that by failing to prosecute the wrongdoers, 
the officials are denying to those who may be subject to similar 
outrages, that protection which comes from the knowledge that crime 
will be punished. “Hence, when a state provides for and does prose- 
cute those who do not conform to its other laws, but persistently 
fails to prosecute persons guilty of mob murder, it would seem that 
those, who because of race are especially in danger of mob violence, 
have been denied the equal protection of the laws.” ** 


22 Ex parte Riggin, 134 Fed. 404 (C. C. A. 5th 1904), rev'd on other grounds 
199 U. S. 547, 26 Sup. Ct. 147, 50 L. ed. 303 (1905). 

23 Lynch Law—‘a common phrase used to express the vengeance of a mob 
inflicting an injury and committing an outrage upon a person suspected of some 
offense” Bouvier, Law Dictionary. 

24S. 1978 (Note 1, supra), Sec. 2.—“whether by way of preventing or punish- 
ing the acts thereof.” 

25 Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L. ed. 835 (1883). 

26 Civil Rights Cases, supra, 109 U. S. at page 13. 

27H. L. Mencken in the Baltimore Sun, Jan. 15, 1934, wrote, “the local 
sheriff, if he wanted to, could easily jail them and the local district attorney 
could bring them to trial. Unfortunately, both officers, with their eyes on the 
next election, usually evade their duty and it is seldom that the local judge urges 
them to it, for he is commonly a timorous professional jobholder just as they 
are.” 

28 Dyer, Due Process or Law, supra. 
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By Section 3 of the Bill, it is provided that any State officer or 
officer of any governmental subdivision thereof, “who fails, neglects 
or refuses to make all diligent efforts to protect the individual in 
his charge or who fails, neglects or refuses to perform his duty in 
apprehending, keeping in custody or prosecuting to final judgment” 
all persons participating in the lynching, is guilty of a felony and is 
liable, upon conviction, to five years in prison or a fine not exceeding 
$5,000 or both. If it appears he has actually “conspired, combined and 
confederated” with the lynchers, he may be imprisoned for from 5 
years to life. There is ample precedent for this provision. It is 
well settled that the Federal Government, in enforcing the equal 
protection of the laws may act directly on those holding public 
office whose official acts constitute the denial of the constitutional 
right of equal protection.*® It is true that the prohibitions of 
the 14th Amendment have reference to state action exclusively.*° 
But whoever, by virtue of public position under a state government, 
deprives another of life, liberty or property without due process of 
law, or denies or takes away the equal protection of the laws, violates 
the constitutional inhibition; and as he acts in the name of and for 
the state and is clothed with the state’s power, his act is that of the 
state.** Any other interpretation would mean that the state has 
clothed one of its agents with power to annul or evade the constitu- 
tional prohibition.** So that, if the state has clothed the wrongdoing 
official with a mask of authority, then the 14th Amendment may 
reach in to punish that official directly even though he has missed 
that authority.** 

An interesting feature of the Bill is the liability imposed on the 
county where the lynching takes place.** At the common law, a 
county was not liable for damages resulting from mob violence or 
riot.*> But state statutes imposing such liability on counties and 
municipalities have invariably been upheld,** on the grounds that 


29 Ex parte Virginia, 100 U. S. 339, 25 L. ed. 676 (1879) ; Home Lae 
Co. v. Los Angeles, 227 U. S. 278, 33 Sup. Ct. 312, 57 L. ed. 510 (1913). 

30 Virginia v. Rives, 100 U. S. 313, 25 L. ed. 667 (1880) ; Hodges v. United 
States, 203 U. S. 1, 27 Sup. Ct. 6, 51 L. ed. 65 (1906). 

a1 Ex parte Virginia, supra; Risley v. Utica, 173 Fed. 502 (C. C. A. 2d, 1909). 

32 Ex parte Virginia, supra, at page 347. 

33 Home Telegraph Co. v. Los Angeles, 227 U. S. 278, 33 Sup. Ct. 312, 57 L. 
ed. 510 (1913). 

34 S. 1978 (note 1, supra) sec. 5. 

35 Yehenzian v. Boston, 238 Mass. 538, 131 N. E. 220 (1921); United Type- 
writer Co. v. Quebec Rap. Jud. Quebec, 57 O. S. 216 (1919) ; Louisiana ex rel 
Folsom y. New Orleans, 109 U. S. 285, 3 Sup. Ct. 211, 27 L. ed. 936 (1883). 

86 T}linois—Chicago v. Sturges, 222 U.S. 323, 32 Sup. Ct. 92, 56 L. ed. 215 
(1911), aff'd 237 Ill. 46, 86 N. E. 683 (1908) Kansas—lIola v. Birnbaum, 71 
Kan. 600, 81 Pac. 198 (1905). Ohio—Champaign County v. Church, 62 oe 
St. 318, 57 N. E. 50 (1900). New York—Darlington v. New York, 31 N. Y. 
164, (1865). Maryland—Hagerstown v. Sehner, 37 Md. 180 ( 1872). New 
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the purpose of such legislation is both penal and remedial and as 
such conducive to the public welfare.** Nor would the diligence 
of the county be a defense to the provision of the bill. It has not 
been held a defense where similar state statutes were involved.** 
Nor is lack of ability to prevent the crime a valid defense®® nor the 
fact that the rioters were nonresidents of the county or municipal- 
ity.*° It must, however, be noted that these state statutes can 
afford no precedent as to the constitutionality of a similar Federal 
statute. The policy of imposing liability upon a civil subdivision of 
government exercising delegated police power is a familiar one.* 
Nevertheless, can a state properly be considered, with respect to the 
powers conferred under the Federal Constitution, a civil subdivision 
of the Federal government in the same sense that a county is a 
subdivision of the state? In the United States, there are two distinct 
sovereigns, federal and state, each supreme in its appropriate 
sphere.** Only in respect to the specific powers granted the national 
government by the Federal constitution, does the power of the state 
yield to the power of the Federal government. Thus a statute passed 
by a state in direct contravention of the 14th Amendment would be 
declared void by the Supreme Court.** But does this power to void 
a state statute extend also to imposing a penalty on a state, or po- 
litical subdivision thereof, for violation of a provision of the Federal 
Constitution? It is hard to see what legal action the Federal Gov- 
ernment could take to enforce such a penalty.** Yet, if the fifth 
section of the 14th Amendment*® is to have any real meaning, its 
provisions must be capable of being forced. This is the essence of 
constitutional power, and on this ground, it is submitted, the pro- 
vision of the Bill imposing liability on a county, should be upheld. 
Jacop WALDMAN. 


(i692). Thread Co. v. Hudson County, 57 N. J. L. 265, 23 Atl. 820 
( 


87 Darlington v. New York, 31 N. Y. 164 (1865). 

38 Fastman v. New York, 5 Robt. (N. Y.) 164 (1865). 

39 Allegheny County v. Gibson, 90 Pa. 397 (1879); Ioala v. Birnbaum, 71 
Kan. 600, 81 Pac. 198 (1905). 

40 Chadbourne v. Newcastle, 48 N. H. 198 (1868); Palmer v. Concord, 48 
N. H. 211 (1868). 

41 Dyer, The Constitutionality of a Federal Anti-Lynching Bill, (1928), 13 
St. Louis L. Rev. at page 197. 

42 So. Carolina v. United States, 199 U. S. 437, 26 Sup. Ct. 110, 50 L. ed. 201 
(1905); Com. v. First Nat. Bank, 303 Pa. 241, 154 Atl. 379 (1931). 

43 Thurlow v. Mass, 5 How. (U. S.) 514, 12 L. ed. 256 (1846). But “there 
must be an actual collision, a direct inconsistency and that depreciated case of 
‘clashing sovereignties’ in order to demand the judicial interference of this 
court.” See also, Peo v. Western Union Telegraph Co. 70 Colo. 90, 198 Pac. 
146 (1921). 

44 Note (1934) 2 Geo. Wasn. L. Rev. 202 at p. 216. 

45 XIV Amendment, Sec. 5—“the Congress shall have power to enforce this 
provision by appropriate legislation.” 
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THE ProcessInc TAX AS A PuBLIc PURPOSE 


Recent emergency relief enactments have been the cause of con- 
siderable comment and speculation as to the constitutionality of such 
emergency acts and codes. This discussion is limited to the process- 
ing and compensating tax regulations under the Agricultural Ad- 
justment Act.? Assuming that the processing taxes are in reality 
taxes, are they unconstitutional on the ground that they are not laid 
for a public purpose, but for the purpose of raising a fund to be paid 
to a special class.* No tax is valid which is not laid for a public 
purpose.* Taxation for the purpose of giving or loaning money to 
a private business is illegal.° In the case of federal taxation, it is 
procedurally difficult to raise the question of purpose because of in- 
sufficient interest.° In the processing tax, however, a manufacturer 
paying the tax might well have sufficient interest. His case would 
certainly be stronger than a taxpayer objecting to payment out of 
general funds. 


The act provides that “to obtain revenue for extraordinary ex- 
penses incurred by reason of the national economic emergency, there 
shall be levied processing taxes.”* The tax attaches to the first 
domestic processing of any basic agricultural commodity which re- 
ceives rental or benefit payments under the act. If the Secretary of 


Agriculture finds that the payment of this tax will cause the process- 
ors disadvantage in competition with competing commodities, he 
shall proclaim such a finding and assess a compensating rate of tax 
on that competing commodity.® 


It appears, therefore, that the tax will be added to the cost of 
the finished article, and will be borne by the ultimate consumer. 
This is open to question, however. The price of an article cannot 
be forced up indefinitely without putting the article out of the reach 
of consumers. Any increase in price will crowd out certain marginal 
consumers. It might be argued that for this reason the tax falls on 
the manufacturer, since he cannot raise prices without decreasing 


1 For general discussion see: Isaacs and genunth, The NIRA in the Book 
and in Business (1933) 47 Harv. L. Rev. 


248 Srat L. (1933), 7 U. S. C. Supp. vii m- 619 (1933). 


3 For general discussion see: Brewster, Js the Process Tax Constitutional 
(1933) 19 A. B. A. J. 419. 


* Citizens S. & L. Assn. v. Topeka, 20 Wall. 655, 22 L. ed. 455 (U. S. 1874). 


5 Lowell v. Boston, 111 Mass. 454, 15 Am. _. 39 (1873). Cole v. LaGrange 
113 U. S. 1, 5 Sup. Ct. 416, 28 L. ed. 896 (188 5). 


wee v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 


7 Sec. 9 (a) supra note 2. 
8 ~ 15 (d) supra note 2. 
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sales, and as such it is bad because it forces the whole burden on a 
particular class. 

In another case where the question of government aid to special 
classes in emergency was considered,® payment of a gratuity of two 
cents per pound to sugar manufacturers to offset a large reduction 
in the tariff on imported sugar was upheld.2® This bounty was 
quite similar to the assistance given to the farmers under the present 
act, and there was not the general emergency condition necessitating 
federal aid at that time. This was upheld under the theory that in 
reducing the tariff Congress had injured the sugar manufacturers, 
and this bounty was in the nature of payment of an equitable claim. 
It is not as easy to justify the payment to farmers as an equitable 
claim, because Congress has not by any one act taken away rights or 
privileges of the farmers, and their trouble cannot be allocated to 


any one cause. 

In the case of this bounty the appropriation was made out of 
general funds, and was borne by all taxpayers, while the present tax 
is borne by the consumer of the commodity or the manufacturer who 
uses the agricultural product. Thus in the present tax the burden is 
borne by the person benefited by the commodity, while in the sugar 
bounty the burden was borne by the public without reference to 


amount of sugar used by each taxpayer. In some other cases gov- 
ernments have applied public funds to pay equitable claims, such as 
for destruction of private property during war." 

Many states have attempted in various ways to aid classes of 
persons in distress.1* In City of New Richmond v. Davidson" it 
was held that appropriations to cancel a debt incurred in relieving 
distress when a town was completely destroyed by a tornado was 
for a public purpose and hence constitutional. Seed loans have been 
upheld in Montana,™* but held unconstitutional in South Dakota,® 
Bonus acts for veterans have been upheld on the theory that an act 
promoting public welfare in a crisis is for a public purpose.* 

It would seem that, due to the general crisis in industry, and es- 
pecially the distress in agriculture which commenced long before the 
general depression, the processing tax could well be considered an 


9 See: Corwin, The Spending Power of Congress—Apropos the Maternity 
Act (1923) 36 Harv. L. Rev. 548. 

10U. S. v. Realty Co. 163 U. S. 427, 16 Sup. Ct. 1120, 41 L. ed. 215 i. 

11 French Spoliation Claims, 162 U. S. 439, 16 Sup. Ct. 853, 40 L. ed. 1032 
(1896). See also Coorey, Taxation, 94. 

12 See Note (1933) 1 Geo. WasH. "L. Rev. 374. 

13114 Wis. 563, 90 N. W. 1067 (1902 

14 State v. Weinrich, 54 Mont. 390. 170 Pac. 942 --. 

15 Opinion of Judges, 59 S. D. 469, 240 N. W. 600 (1932). 

16 Hart v. Claussen, 113 Wash. 570, 194 Pac. 793, 13 A. L. R. 580 (1921). 
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act to promote public welfare in a crisis and be upheld as a tem- 
porary emergency measure. In Adkins et al. v. Childrens Hospital,” 
the Supreme Court said: “A limit in time to tide over a passing 
trouble well may justify a law that could not be upheld as a per- 
manent measure.” 

The Supreme Court has recognized the emergency in the decision 
in the Minnesota mortgage moratorium case.** Agriculture is an 
industry which is essential to public welfare; an emergency exists 
which threatens to destroy this industry and make public charges 
out of thousands of citizens. These facts are certainly sufficient to 
justify the classification of the processing and compensating taxes 
as taxes to promote public welfare in a time of crisis. 

H. Leicu Ronnine. 


“WILLFULNESS” AND Lack oF “Goop FaitH” As ELEMENTS OF 
FEDERAL TAX CRIMES 


Soon after the Federal Government instituted a major campaign 
against income tax violators, it was held that the mere fact that a 
public official of Chicago had deposited in excess of $450,000 in his 
bank accounts in three years, and “did not even respect the law 


“se 


enough to file a return” was “sufficient in itself to justify the con- 
clusion that such failure was willful.”* The same view was fol- 
lowed in a similar prosecution of a gangster who had deposited over 
a million dollars in two years. Another potential taxpayer deposited 
over a million dollars in three years, from a rather ingenious “num- 
bers game” based upon daily reports of the New York Clearing 
House, and he was convicted of willful failure to file income tax 
returns and willful attempts to evade and defeat taxes.* In the 
most recent decision of this character a deputy clerk of New York 
City was convicted of willful failure to file returns, after receipt of 
approximately $58,000 in 1929 and $43,000 in 1930, even though he 
had been advised by a Congressman and two other lawyers that con- 
tributions from bridegrooms for the performance of marriage cere- 
monies were nontaxable gifts.‘ Consequently with the “Revenue 


17 261 U. S. 525, 43 S. C. 394, 67 L. ed. 785 (1923). 
18 Home Building and Loan Assn. v. Blaisdell, 54 Sup. Ct. 231 (1934). 


1 Oliver v. United States, 54 F. (2d) 48, 50 (C. C. A. 7th, 1931), cert. den. 
285 U. S. 543 (1932). 


2 Guzik v. United States, 54 F. (2d) 618 (C. C. A. 7th, 1931), cert. den. 285 
U. S. 545 (1932). 


3 United States v. Miro, 60 F. (2d) 58 (C. C. A. 2d, 1932). 


* United States v. McCormick, 67 F. (2d) 867, 869-870 (C. C. A. 2d, 1933), 
cert. den. January 22, 1934. 
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Bill of 1934” soon to go into effect® with the announced purpose of 
“preventing tax avoidance,”® the questions of “willfulness” and 
“good faith” in income tax violations warrant special consideration. 

The Federal revenue laws from early times have contained vari- 
ous penal provisions which “act in terrorem upon parties whose 
conscientious scruples are not sufficient to balance their hopes of 
profit.”* They are required for the “nonunderstandable boldness of 
that small class of citizens who wilfully violate the criminal stat- 
utes.” * 

Income tax and other types of returns must be- filed at the time 
or times required by law, at the peril of punishment to the extent 
of one year’s imprisonment and $10,000 fine for willful failure to 
file, keep records or supply information in connection therewith 
(misdmeanor),® and five years’ imprisonment and $10,000 fine for 
willful attempts in any manner to evade or defeat such taxes (fel- 
ony).’° It is also a felony to aid or assist, counsel, procure or advise 
the preparation or presentation of a false or fraudulent return, affi- 
davit or document in connection with any matter arising under the 
internal revenue laws; and the perjury and conspiracy statutes 
likewise are called into action in the prosecution of such offenses.’* 
For it is well recognized that the assessment and collection of taxes 
supply a fertile field for the practice of frauds on the government,'* 
and in the prevention of such frauds the income tax laws have 


5H. R. 7835, 73d Cong. 2d Sess. 
®H. R. Rep. No. 704, 73d a 2d. Sess. p. 
no v. United States, 7 Wall. 166, 75, 19 L. ed. 187, 189 (U. S. 


868). 
8 O’Brien v. United States, 51 F. (2d) 193, 197 (C. C. A. 7th, 1931), cert. den. 
284 U. S. 673 (1931). 

® Section 145 (a), Revenue Act of 1932, c. 209, 47 Strat. L. 217, (26 U. S. C. 
Supp. VI, § 145); United States v. Miro, supra note 3; United States v. Mc- 
Cormick, supra note 4; O’Brien v. United States, supra note 8; Oliver v. 
United States, supra note 1; Capone v. United States, 56 F. (2d) 927 (C. C. A. 
7th, 1932), cert. den. 286 U. S. 553 (1932). 

10 Section 145 (b), Revenue Act of 1932 and cases supra note 9. 

11 Section 1114 (c), Revenue Act of 1926, c. 27, 44 Strat. L. 116-117 (26 
U. S. C. Supp. V, § 1267); United States v. Brown, 56 F. (2d) 659 (W. D. 
Wash. 1931). 

12 Section 125 Criminal Code (18 U S. C. § 231); United States v. Noveck, 
273 U. S. 202, Y Sup. Ct. 341, 71 L. ed. 610 (1927) (perjury) i. § 37 Criminal 
Code (18 U. S. C. § 88); United States v. McElvain, 272 U. 633, 47 Sup. 
Ct. 219, 71 L. ed. 451 (1926); Lisansky v. United States, 31 e (2d) 846 (C. 
C. A. 4th, 1929), cert. den. 279 U. S. 873, 1929 (conspiracy). 

13 Capone v. United States, 51 F. (2d) 609, 615 (C. C. A. 7th, sy cert. 
den. 284 U. S. 669 (1931); Emmich v United ‘ States, 298 Fed. 5, 9 (C. C. 
A. 6th, 1924), cert. den. 266 'U. S. 608 (1924) ; Levy v. "United States, 271 Fed. 
942, 943 (C. C. A. Se Wet): Sled States v. LaFontaine, 54 F. (2d) 371 
(Md. 1931); cf. Eddy’s Steam Bakery v. Rasmusson, 47 F. (2d) 247, 248 
(Mont. 1931), in which Bourquin, J., stated: “ “Where the carcass is are the 
vultures gathered together,’ and there too does the ‘tax expert,’ magician, witch 
doctor, or hexer find good hunting in a fertile field.” 
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reached illegal as well as legal gains, including the profits of rack- 
eteers,‘* and the American income of nonresident aliens.’® 


As above indicated, the actual prosecution of such cases often 
turns upon the question of “willfulness” or “good faith” in follow- 
ing the advice of counsel or accountant, rather than any inherent 
intricacies of the income tax laws or the technicalities of criminal 
procedure; and traditionally, the question of willfulness is one for 
the jury to decide.'® 


The defense in tax prosecutions has shifted from that of mere 
ignorance of the requirements of the law,’? which has never been 
an acceptable defense—ignorantia legis neminem excusat'*—to the 
proposition that a willful omission, the filing of no return, could con- 
stitute no offense, or at least could not be made the basis of two 
criminal offenses, i. e., a willful failure to file and also a willful 
attempt in connection therewith to evade and defeat a tax. The 
latter defenses, however, also failed, entirely overlooking the fact that 
such offenses are purely statutory.’® 


The defense then turned to a plea of “good faith” and lack of evil 
intent, which has been more successful. The latest decision of the 
Supreme Court on this question, in United States v. Murdock,*° 
emphasizes the factor of “good faith” in connection with the element 
of “willfulness,” although the decision was influenced by a close 


14 United States v. Sullivan, 274 U. S. 259, 47 Sup. Ct. 607, 71 L. ed. 1037 
(1927); Steinberg v. United States, 14 F. (2d) 564 (C. C. A. 2d, 1926) (il- 
legal liquor profits); United States v. Miro, supra note 3 (numbers game) ; 
United States v. LaFontaine, supra note 13 (gambling) ; Capone v. United States, 
supra note 9; Capone v. United States, supra note 13; Guzik v. United States, 
supra note 2 (racketeering). 

15 United States v. Clayton-Kennedy, 2 F. Supp. 233 (Md. 1933); cf. Cook 
v. Tait, 265 U. S. 47, 44 Sup. Ct. 444, 68 L. ed. 895 (1924). 

16 United States v. McCormick, supra note 4 at 870; Capone v. United States, 
supra note 9; Emmich v. United States, supra note 13. 

17 United States v. Sullivan, and Steinberg v. United States, supra note 14; 
United States v. LaFontaine, supra note 13. 

18 Barlow v. United States, 7 Pet. 404, 8 L. ed. 728 (U. S. 1833) ; Reynolds v. 
United States, 98 U. S. 145, 25 L. ed. 244 (1878); Ellis v. United States, 206 
U. S. 246, 27 Sup. Ct. 600, 51 L. ed. 1047 (1907) ; cf. United States v. Wurzbach, 
280 U. S. 396, 50 Sup. Ct. 167, 74 L. ed. 508 (1930). In Reynolds v. United 
States, a prosecution for bigamy, the Court stated at 167: “A criminal intent 
is generally an element of crime, but every man is presumed to intend the 
necessary and legitimate consequences of what he knowingly does. Here the 
accused knew he had been once married, and that his first wife was living. He 
also knew that his second marriage was forbidden by law. When, therefore, he 
married a second time, he is presumed to have intended to break the law. 
And the breaking of the law is a crime. Every act necessary to constitute the 
crime was knowingly done, and the crime was, therefore, knowingly committed. 
Ignorance of a fact may sometimes be taken as evidence of a want of criminal 
intent, but not ignorance of the law.” 

19 United States v. Miro, supra note 3; O’Brien v. United States, supra note 
8; Capone v. United States, supra note 9 

2054 Sup. Ct. 223 (U. S. 1933). 
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question of constitutional law. Harry Murdock, an Illinois gambler, 
when duly summoned to appear before a revenue agent and interro- 
gated with respect to the name of the payee of certain sums of 
$12,000 deducted from his income tax returns, refused to answer on 
the ground of self-incrimination under the State laws, which basis 
of refusal had been suggested by his counsel. In a prosecution for 
such willful failure to supply information,”* the Supreme Court held 
the plea of privilege to be without merit.2* Nevertheless, upon the 
subsequent trial and conviction of the taxpayer, his counsel requested 
and the trial court refused a charge to the jury as follows: 


If you believe that the reasons stated by the defendant in his 
refusal to answer questions were given in good faith and based 
upon his actual belief, you should consider that in determining 
whether or not his refusal to answer the questions was wilful. 
(Italics supplied.) 


This refusal the Circuit Court of Appeals** and the Supreme Court 
held to be erroneous,** the latter stating: 


Here we are concerned with a statute which denounces 
a willful failure to do various things thought to be requisite to 
a proper administration of the income tax law, and the Govern- 
ment in the trial below, we think correctly, assumed that it car- 
ried the burden of showing more than a mere voluntary failure 
to supply information, with intent, in good faith to exercise a 
privilege granted the witness by the Constitution. The re- 
spondent’s refusal to answer was intentional and without legal 
justification, but the jury might nevertheless find that it was not 
prompted by bad faith or evil intent, which the statute makes an 
element of the offense. 


The Government chiefly relied upon a prosecution for refusal to 
answer questions propounded by a Committee of the Senate,?> where- 
in the Supreme Court had stated: 


21 Under —_ ¥ 146 (a), Revenue Act of 1928, c. 852, 45 Strat. L. 835 (26 
U. S. C. App. § 2146): “Any person required under this title to pay any tax 
to make a return, keep any records, or supply any information . . . who 
willfully fails to pay such tax, make such return, keep such records, or supply 
such information . .. shall . . . be guilty of a misdemeanor. . . os (Italics 
supplied. ) 
(sat States v. Murdock, 284 U. S. 141, 52 Sup. Ct. 63, 76 L. ed. 210 

23 Murdock v. United States, 62 F. (2d) 926 (C. C. A. 7th, 1932). 

24 Supra note 20. 

25 Sinclair v. United States, 279 U. S. 263, 299, 49 Sup. Ct. 268, 73 L. ed. 
692 (1929) (see also Chapman v. United States, 8 App. D. C. 302, 1896) in- 
volving § 102 R. S. (2 U. S. C. § 192) which reads in part as follows: “Every 
person who having been summoned as a witness by the authority of either 
House of Congress, to give testimony or to produce papers upon any matter 
under inquiry before either House, or any committee of either House of Con- 
gress, willfully makes default, or who, having appeared, refuses to answer any 
question pertinent to the question under inquiry, shall be deemed guilty of a 
misdemeanor. .. .” (Italics supplied.) 
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The gist of the offense is refusal to answer pertinent 
questions. No moral turpitude is involved. Intentional viola- 
tion is sufficient to constitute guilt. There was no misappre- 
hension as to what was called for. The refusal to answer was 
deliberate. 


The Court held that decision to be inapplicable, however, inasmuch 
as the statute there did not specifically contain the element of will- 
fulness, as in the tax statute,?* and followed its prior decisions to 
the effect that willfulness means an act done with a bad purpose.*? 

The Murdock decision therefore stands as a taxpayer’s triumph, 
aided by a previously unsettled constitutional question, as well as 
the technical requirements of criminal procedure with respect to 
instructions to the jury.** The doctrine of the case, after the re- 
versal of conviction by the Circuit Court of Appeals on the ground 
sustained by the Supreme Court,”® was applied on December 7, 1933, 
three days before the decision of the Supreme Court, in Hargrove 
v. United States,°° which reversed conviction of a former county 
commissioner of Texas for willful failure to file income tax returns 
and willfully attempting to evade and defeat taxes. The Circuuit 
Court stated in that case (p. 823): 


The court here fell into the error of not distinguishing between 
the elements of an offense, where the statute simply denounces 
the doing of an act as criminal, and where it denounces as crim- 
inal only its willful doing. In the first class of cases, especially 
in those offenses mala prohibita, the law imputes the intent 
In the second class of cases, a specific wrongful intent, that is, 
actual knowledge of the existence of obligation and a wrongful 
intent to evade it, is of the essence. 


The question of good faith also was a prominent feature of the 
celebrated trial of Charles E. Mitchell, of New York City, on charges 
of evasion of income taxes.*t The court charged the jury, in part, 
as follows: 


26 Supra note 21. 

27 Felton v. United States, 96 U. S. 699, 24 L. ed. 875 (1878); Potter v. 
United States, 155 U. S. 438, 15 Sup. Ct. 144, 39 L. ed. 214 (1894); Spurr 
v. United States, 174 U. S. 728, 19 Sup. Ct. 812, 43 L. ed. 1150 (1899). But cf. 
American Surety Co. v. Sullivan, 7 F. (2d) 605, 606 (C. C. A. 2d, 1925), stat- 
ing that “willful” does not mean that defendant must “suppose that he is break- 
ing the law,” and Grand Trunk Ry. Co. v. United States, 229 Fed. 116, 119 
(C. C. A. 7th, 1915) and cases cited, stating that “willfully” “has quite uni- 
formly been held not to require an evil intent, but only that the defendant should 
a purposely or intentionally failed to obey the statute, having knowledge of 
the facts.” 

28 Note that Mr. Justices Stone and Cardozo dissented, but without opinion. 

29 Supra note 23. 

3067 F. (2d) 820 (C. C. A. Sth, 1933). 

31§$. D. N. Y. (not reported; defendant acquitted on June 22, 1933). 
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....In this connection I wish to advise, and do advise you 
that if a man fully and honestly lays all the facts with respect 
to a contemplated act before his counsel and in good faith and 
honestly follows such advice, relying upon it and believing it 
to be correct, and only intends that his acts shall be lawful, he 
may not be convicted of a crime which involves, as the crime 
here charged does involve, wilful and fraudulent intent. This 
is the rule even if such advice was an inaccurate construction 
of the law. But on the other hand, no man can wilfully and 
knowingly violate the law and excuse himself from the con- 
sequences thereof merely by pleading that in doing the act he 
followed the advice of counsel.*? 


The Murdock decision may not be entirely welcome in an age 
ripe for prosecution of frauds on the revenue, but it follows the 
broader definition of “willfulness” already quite well established 
by the Supreme Court,** and carefully safeguards the rights of 
citizens and taxpayers from the rigors of the criminal law. It does 
not go so far, however, as to place a premium upon ignorance of 
the law.** In view of the peculiar facts upon which it arose, and 
the fact that two members of the court dissented, the rule of the 
case probably will not be extended. In the final analysis, the average 
jury is more practical than logical or technical with respect to final 
“Instructions,” and the history of tax prosecutions shows that 
as a general rule the jury carefully discriminates between good faith 
and bad faith explanations of tax delinquencies. 


In this connection it should be noted that the Treasury Depart- 
ment on January 15, 1934, issued T. D. 4416 for use in connection 
with the preparation and filing of 1933 income tax returns, which 
ruling requires a taxpayer to state the name and address of any 
person from whom he received advice in the preparation of his re- 
turn, and if another person actually prepared the return it must be 
sworn to by such person.*® This ruling and the above-mentioned 


32 Cf. Williamson v. United States, 207 U. S. 425, 453, 28 Sup. Ct. 163, 52 
L. ed. 278 (1907). 


33 See cases supra note 27. 


34 Supra note 18; and cf. United States v. Murdock, 284 U. S. 141, 149, 148: 
“The information sought was appropriate to enable the Bureau to ascertain 
whether appellee had in fact made deductible payments in each year as stated 
in his return, and also to determine the tax liability of the recipients”; and 
“By the very terms of the definition the offense is complete at the time of such 
failure ... ” [to supply information]. See also United States v. First Nat. 
Bank, . Fed. 142 (S. D. Ala. 1924), aff. per curiam, 267 U. S. 576, 45 Sup. 
Ct. 231, 69 L. ed. 796 (1925), ordering a bank to allow examination of tax- 
payers’ ‘accounts ; and Cooley v. Bergin, 27 F. (2d) 930 (Mass. 1928), refusing 
to enjoin such an examination. 


35 Not yet officially published, but found in 343 CCH par. 6039, and Prentice 


Hall Fed. Tax Service (1934), Vol. 3, par. 17,123. Cf. p whe of Bell Lumber 
Co., 2 B. T. A. 564, in which the Board of Tax Appeals stated (p. 566): “The 
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cases, particularly the Murdock decision, emphasize the importance 
of the position of the legal advisor in keeping the American tax- 
payer out of the courts and in good standing with the Treasury 
Department. Eart C. CrouTer. 


signature and oath upon a return is not an empty form. Its purpose is to fix 
responsibility, and a sham oath is just as reprehensible as a complete personal 
misstatement.” 





RECENT CASES 


CONSTITUTIONAL LAwW—CONGRESSIONAL REGULATION OF PREsI- 
DENTIAL ELEctTions.—Ada Burroughs and James Cannon Jr. were 
indicted in the District of Columbia for violations of the Federal 
Corrupt Practices Act of February 28, 1925, c. 368, Title III. 43 
Stat. L. 1053, 1070; 2 U. S. C. § 241 et seg. (1926). Specifically 
the defendants were charged with failure to report contributions and 
expenditures of a committee organized to influence a Presidential 
election, the defendants being treasurer and chairman of such a 
committee respectively. Two counts also charged a conspiracy to 
violate the Act. A demurrer was interposed on the grounds (1) that 
each count alleged insufficient facts, (2) that the Corrupt Practices 
Act contravenes Art. II, § 1 of the Constitution. The demurrer 
was sustained on the first ground in the trial court but was held 
insufficient on both grounds in the Court of Appeals of the District 
of Columbia. U. S. v. Burroughs et al, 65 F. (2d) 796 (App. 
D. C. 1933). Certiorari was granted by the Supreme Court. Held, 
That (1) the conspiracy counts were sufficient but the remaining 
counts alleged insufficient facts, (2) the pertinent provisions of the 
Corrupt Practices Act are within the Constitutional Powers of 
Congress. Burroughs et al v. U. S., 54 Sup. Ct. 287 (U. S. 1934). 


The status of presidential electors as either federal or state officers 
has been the subject of much judicial discussion, McPherson v. 
Blacker, 146 U. S. 1, 13 Sup. Ct. 3, 36 L. ed 869 (1892); In re 
Green, 134 U. S. 377, 10 Sup. Ct. 586, 33 L. ed 951 (1889); Todd 
v. Jackson, 99 Ky. 548, 36 S. W. 987 (1896) and other cases col- 
lected in (1913) 43 L. R. A. 283. These cases regard presidential 
electors as state officers for some purposes at least. Also in New- 
berry et al v. U. S., 256 U. S. 232, 39 Sup. Ct. 468, 63 L. ed. 979 
(1921) the court held that Congress had no general authority to 
regulate federal elections. See also Maurer, Congressional and State 
Control of Elections Under the Constitution (1928) 16 Gro. L. J. 
314. In the present case the Court of Appeals distinguished the 
authorities above on the ground that § 244 does not affect any acts 
of the electors but only political committees, the general authority 
being rested on Art. I, § 8, cl. 18. The Supreme Court adopted much 
the same approach although the opinion might be construed as resting 
the Congressional authority on a broad interpretation of Art. I, 1. 
Great reliance was placed on Ex parte Yarborough, 110 U. S. 651 
(1883) portions of which were quoted at length. In the latter 
case at page 658 the court made references to Art. I, § 8, cl. 18 also. 
However inarticulate the rationalization of the Constitutional author- 
ity may have been, the general approach in the Burroughs case is a 
refreshing reversal of the legalistic interpretation by Mr. Justice 
McReynolds in the Newberry case. It is interesting to note that Mr. 
Chief Justice Hughes was counsel for appellant in the latter case, 
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his views on the Corrupt Practices Act evidently having changed in 
the interim. 

The need for the constant vigilance of the activities surrounding 
elections of federal officers is too evident to require elaboration here. 
The only real question is as to the proper regulatory body. It should 
be borne in mind that the sections of the Act here involved relate 
only to committees organized to influence elections in a plurality of 
states so, as the court says, “Its operation, therefore, is confined to 
situations which, if not beyond the power of the state to deal with at 
all, are beyond its power to deal with adequately. It in no sense 
invades any exclusive state power.” The decision should have a 
heartening effect upon the ever necessary prophylaxis of our elective 
processes. R. R. W. 


CoNSTITUTIONAL Law—DveE Process—Po.Lic—E Power—PRrora- 
TION.—The Secretary of the Interior, acting as Federal Oil Admin- 
istrator under the Petroleum Code, set a daily allowable production 
of 400,000 barrels of oil for the East Texas field, this amount being 
allocated to that field as its share of the total “consumer demand” for 
oil from fields in the United States. The Railroad Commission of 
Texas adopted this figure as the “market demand” for oil from the 
field and issued proration orders distributing the total among the 
producers from the field according to their producing capacities, the 
orders being promulgated under authority of Tex. Rev. Civ. Code 
(Vernon, 1932), Art. 6014. Plaintiffs sought an injunction on the 
grounds that the orders were arbitrary and confiscatory. Held, that 
the orders were within the broad powers of the state to conserve its 
natural resources by preventing physical waste, and that the state 
proration agency may receive assistance in determining allowables 
from federal authorities without abdicating its functions. Amazon 
Petroleum Corp. v. Railroad Commission, 5 F. Supp. 633 (E. D. 
Texas 1934). 

For a discussion of this case and proration in general, see Note 
(1934) 2 Geo. Wasu. L. Rev. 474. See, also, (1934) 2 Gro. WasH. 
L. Rev. 249; (1933) 1 Geo. Wasu. L. Rev. 399. A. ©. 7. 


CONSTITUTIONAL LAw—MorTGAGES—OBLIGATION OF CONTRACTS 
—PoriceE PowER—EMERGENCY—REDEMPTION FROM FORECLOSURE 
SALE.—A statute of the State of Minnesota authorized the district 
courts, upon application of a mortgagor or his successor in interest, 
to extend the period of redemption in connection with foreclosure 
sales “for such additional time as the court may deem just and equi- 
table but in no event beyond May 1, 1935”; to withhold deficiency 
judgments for a like period; and to substitute judicial sales for the 
sales by advertisement stipulated in mortgages, provided the applicant 
paid the rental or income value determined by the court, or a reason- 
able part thereof, toward taxes, insurance, interest and principal as 
ordered by the court. Minn. Laws 1933, c. 339. Mortgagors’ prop- 
erty of the alleged value of $15,000 had been foreclosed by advertise- 
ment and sold to mortgagee for $3,700 before the enactment of the 
statute. Mortgagors petitioned the district court for an extension of 
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the period of redemption under the conditions and for the period 
provided in the statute. Mortgagee attacked the constitutionality of 
the statute on the grounds that it impaired the obligation of the mort- 
gage contract and exceeded the proper exercise of the police power. 
Held, that the present economic emergency justifies the use of the 
police power to effect a change or temporary postponement of mort- 
gagee’s remedy, if accompanied by proper safeguards in favor of 
mortgagee, even though there results an impairment of the obligation 
of the mortgage contract. Blaisdell v. Home Building and Loan 
Assn., 249 N. W. 334 (Minn. 1933); judgment in favor of mort- 
gagor aff'd on second appeal, 249 N. W. 893 (Minn. 1933). 


On appeal to the Supreme Court of the United States, held, that 
the statute did not impair the obligation of the mortgage contract, 
since it was limited in its operation to a definite period, was reasonable 
in the relief granted the mortgagor, and provided adequate compen- 
sation to the mortgagee in return for the delay in getting possession 
of the property. The act was a valid exercise of the police power of 
the state in a situation of public emergency. Home Building and 
Loan Assn. v. Blaisdell, 54 Sup. Ct. 231 (U.S. 1934). 

(For further treatment of this case, see note, supra (1934) 2 
Gro. Was. L. Rev. 486.) F. H. W. 


ConsTITUTIONAL LAw—TarirF Act—Ban Acainst IMpPorTA- 
TION OF OBSCENE BookKs—STANDARD FOR TEST OF OssSCENITY.—A 
copy of “Ulysses,” a book written by James Joyce, was seized by a 


customs inspector and proceedings were instituted in the District 
Court for seizure, forfeiture, confiscation and destruction thereof on 
the grounds that it was obscene. Held, That the book is not obscene 
and may therefore be imported into the United States. United States 
v. One Book Called “Ulysses,” 5 F. Supp. 182 (S. D. N. Y. 1933). 

The Tariff Act of 1930 provides: “All persons are prohibited 

from importing into the United States from any foreign country 

any obscene book, pamphlet, paper, writing, advertisement, 
circular, print, picture, drawing or other representation 19 
U. S. C. Supp. VI, 1305 (1932), 46 Star. L. 688. There are only 
two prior cases dealing with books allegedly “obscene” under this 
Act, United States v. One Obscene Book Entitled “Married Love,” 
48 F. (2d) 821 (S. D. N. Y. 1931) and United States v. One Book 
Entitled “Contraception,” 51 F. (2d) 525 (S. D. N. Y. 1931), both 
of which were decided by Mr. Justice Woolsey, who wrote the de- 
cision in the instant case. In both cases, he holds that the books are 
not “obscene,” as they “would not stir the sex impulses of any person 
with a normal mind.” 

In Swearingen v. United States, 161 U. S. 446, 16 Sup. Ct. 562, 
40 L. ed. 765 (1896), the Court said: “The words ‘obscene,’ ‘lewd’ 
and ‘lascivious,’ as used in the statute [prohibiting the mailing of 
such matter], signify that form of immorality which has relation to 
sexual impurity ” In Dunlop v. United States, 165 U. S. 486, 
17 Sup. Ct. 375, 41 L. ed. 799 (1897), the Court laid down the test 
of obscene literature as being “that which tends to deprave the morals 
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in one way only, namely, by exciting sensual desires and lascivious 
thoughts.” 

In the instant case, Mr. Justice Woolsey sets a criterion—“whether 
a particular book would tend to excite such impulses and thoughts 
must be tested by the court’s opinion as to its effect on a person with 
average sex instincts—what the French would call ?homme moyen 
sensuel—who plays, in this branch of legal inquiry, the same role 
of hypothetical reagent as does the ‘reasonable man’ in the law of 
torts and ‘the man learned in the art’ on questions of invention in 
patent law.” He then applied this criterion by having two of his 
friends, who fit the description, read the book, and found “that 
reading ‘Ulysses’ in its entirety, as a book must be read on such a 
test as this, did not tend to excite sexual impulses or lustful 
thoughts 

The Judge, here, before deciding that “Ulysses” was not obscene 
within the meaning of the Act, found that it was not written with 
“pornographic intent,” stating “But in ‘Ulysses,’ in spite of its un- 
usual frankness, I do not detect anywhere the leer of the sensualist.” 

Aside from the legal value of the opinion, it is recommended as 
an excellent book review. 

For a full discussion of related subjects, see 76 A. L. R. 1092 and 
81 A. L. R. 799. C. &. &. 


CRIMINAL Law — ConsTITUTIONAL LAw — TRIAL—EVIDENCE—- 
View By JuRY IN ABSENCE OF DEFENDANT.—In a prosecution for 


murder, committed during a gasoline station robbery, the trial court 
granted the state’s motion to allow the jury to view the scene of the 
crime, but refused to allow the defendant to be present, although it 
is shown in the record that he could have gone there with his counsel 
after the view. The jurors were in charge of bailiffs during the view 
and were accompanied by the judge, who presided, the court stenog- 
rapher, the district attorney, and counsel for defendant. The judge 
announced an agreement by counsel as to changes in the premises 
since the alleged offense, and the district attorney and counsel for 
defendant pointed out the lighting effect, distances, various parts of 
the building, and other things to be observed. Everything that took 
place was taken by the stenographer and made a part of the record. 
In his instruction the judge declared that the jury could properly 
consider what they had seen at the view as evidence. From a judg- 
ment of conviction, the defendant appealed on the ground that there 
was a denial of due process of law under the Fourteenth Amendment. 
Held, that it was proper to allow such a view in the defendant’s ab- 
sence; that, although the judge’s statement was improper and the 
jury were instructed to consider the view as evidence, the defendant 
was not prejudiced. Four Justices dissented, chiefly on the ground 
that the defendant was entitled to be present. Snyder v. Common- 
wealth, 54 Sup. Ct. 330 (U. S. 1934). 

It has been said that under the common law courts could order a 
view if it would serve any useful purpose. Springer v. Chicago, 135 
Ill. 553, 26 N. E. 514 (1891); Note (1891) 12 L. R. A. 609. Today 
the common law rule is generally conceded, and the statutes relating 
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to views usually deal with the procedure to be followed at a view, 
rather than the judicial power to order a view. See 2 WicMmoreE, Evi- 
DENCE (2d ed. 1923) § 1163 (the statutes are found collected in note 
8). Texas seems to be the only state which has abolished the common 
law rule by statute. See Act of May 13, 1846 (2 Gammel’s Laws, 
§ 107, p. 1669) ; Tex. Rev. Star. 1925, art. 2175; Woodrum Truck 
Lines v. Bailey, 57 S. W. (2d) 92 (Tex. Com. App. 1933). While 
some courts have doubted the propriety of allowing a view in a crimi- 
nal case, it seems that under the prevailing rule a view may be ordered 
regardless of the issue or type of litigation, and that sending or de- 
clining to send the jury to view the premises in a criminal case is not 
considered error unless the record shows that the trial court abused 
its discretion. Cox v. Commonwealth, 64 S. W. (2d) 481 (Ky. 
1933) ; 2 WicmorE Evipence § 1164. All doubt is removed where 
there is a statute containing an express provision permitting a view 
in criminal cases. The Massachusetts statute provides: “The court 
may order a view by a jury impanelled to try a criminal case.” GEN. 
Laws (Ter. Ed.) or Massacuusetts c. 234 $35. Since it is clear 
that there is no reason to dissent on the ground that a properly con- 
ducted view should not have been allowed, the only question to con- 
sider is whether the view in the instant case was properly conducted. 
A view may be improper because of a limitation akin to the process, 
such as unfair prejudice to the accused by-allowing inspection of a 
gun used in the murder or deceased’s clothing, or a limitation only 
incidentally involved, as where the hearsay rule or some other tech- 
nical rule of evidence is violated. 


The statement by the judge as to the change in the premises, the 
instructions given by the district attorney, and the refusal to allow the 
defendant to be present appear to be subject to the second class of 
limitations, as each raises a question involving the hearsay rule. All 
the justices agreed that the judge’s statement was error, but it was 
held not to be prejudicial because it was assented to at the time by 
counsel for defendant, had little or no bearing on the verdict, and 
was confirmed by defendant and his counsel at the trial when a dia- 
gram was offered in evidence and when the defendant testified. Since 
a change in the premises must be pointed out if the jurors are to 
make a proper inspection, it seems reasonable to hold that the mere 
announcing of an agreement as to the changes which had occurred 
did not prejudice the defendant. The statements by the district at- 
torney present a more difficult problem for the claim is made in the 
dissenting opinion that they “went beyond a mere showing” and 
“closely approached argument.” The “showing” or pointing out 
should consist merely in identifying the things which should be per- 
ceived by the jurors, while “argument” is the process of piecing to- 
gether of the facts of which evidence has been presented in order to 
reach the desired conclusion. An examination of the “outstanding 
instances” mentioned in note 1 of the dissenting opinion fails to show 
that the district attorney made any argument. It is true that he did 
direct the attention of the jurors to certain things, but this alone 
should not necessitate a reversal. If it be assumed that there was a 
violation of the hearsay rule because his statements amounted to the 
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giving of testimony and he was not sworn, “the only question can be 
whether the impropriety is upon the circumstances sufficient ground 
for setting aside the verdict.” 3 Wicmore Evipence § 1802. In 
view of the fact that the court appointed defendant’s counsel to rep- 
resent him at the view and that the latter offered no objection to any 
of the instructions, often supplementing them with his own sug- 
gestions, it is difficult to say that the verdict should be disturbed. 


It is agreed in both the majority and dissenting opinions that a 
view is an obtaining of evidence, although some authorities hold that 
it is not evidence, being merely an aid to the jury in the application 
of the testimony given in court. Close v. Samm, 27 Ia. 503 (1869) ; 
Rex. v. Kaplansky Sachuk & Seniloff, 69 D. L. R. 624 (Ont. Sup. 
Ct. 1922); State v. Hartley, 22 Nev. 342, 40 Pac. 372 (1895). Evi- 
dence obtained at a view is evidence of a peculiar nature in that it is 
neither testimonial evidence nor circumstantial evidence and differs 
from both in “omitting any step of conscious inference or reasoning, 
and in proceeding by direct self-perception or autopsy.” 2 Wic- 
MORE EvIDENCE § 1150. 

Even though a view does have the effect of evidence it does not 
follow that the accused is constitutionally entitled to be present at the 
view. The constitutional privilege of confrontation is granted for the 
purpose of affording the accused an opportunity to cross-examine 
those who testify, and this privilege should not be confused with a 
privilege of presence where there would be no opportunity or neces- 
sity to cross-examine. As there is no testimony taken at a view, the 
absence of the defendant does him no substantial injury. The argu- 
ment that he should be present at the proceeding because it is a part 
of the trial, if upheld, would equally entitle him to be present while 
the jury were deliberating over the verdict. The accused would not 
be permitted to speak to the jurors during the view, if properly con- 
ducted, so that his presence could satisfy nothing more than his whim 
to attend, the satisfaction of which should rest within the trial court’s 
discretion. 3 WicmMorE Evipence, § 1803. Assuming that the ac- 
cused has the privilege of attending the view, there may be some 
courts that will agree with the statement in the dissenting opinion 
that: “ if it were clear that the verdict was not affected by 
knowledge gained on the view or that the result would have been the 
same had the appellant been present, still the denial of his constitu- 
tional right ought not be condoned.” A decision, however, holding 
that a denial of the privilege to be present is reversible error when 
it is conceded that such denial could not work injustice, would seem 
to hinder the administration of justice by a too strict observance of 
procedural technicality. The undesirability of such a rule has been 


recognized from an early date. Rutherford v. Commonwealth, 78 
Ky. 639 (1880). G. A. N. 


FEDERAL Courts—ComMMON LAw—CoMPETENCY OF WITNESSES. 
—The petitioner was twice tried and convicted in a federal District 
Court upon an indictment for conspiracy to violate the prohibition 
law. Upon the second trial, as upon the first, the defendant called 
his wife to testify in his behalf. At both trials she was excluded on 
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the ground of incompetency. The Circuit Court of Appeals sustained 
this ruling. 66 F. (2d) 70. Certiorari was granted on the question 
of what law is applicable to the determination of the competency of 
the wife of the petitioner as a witness. Held, that a wife is a compe- 
tent witness in criminal trials in Federal courts. Funk v. United 
States, 54 Sup. Ct. 212 (U. S. 1933). 

In 1851, the Supreme Court of the United States said “the law by 
which, in the opinion of this court, the admissibility of testimony in 
criminal cases must be determined, is the law of the state, as it was 
when the courts of the United States were established by the Ju- 
diciary Act of 1789.” United States v. Reid, 12 How. 361, 13 L. ed. 
1923 (U. S. 1851). Forty years later, in Logan v. United States, 
144 U. S. 263, 12 Sup. Ct. 617, 36 L. ed. 429 (1892), the holding 
was modified to the extent that the rules applicable were governed by 
the common law of a state upon its admission into the Union. On 
January 8, 1934, referring to the subject case as having resolved pre- 
vious conflicting views on the subject, the court said that “the rules 
governing the competency of witnesses in criminal trials in the federal 
courts are not necessarily restricted to those local rules in force at the 
time of the admission into the Union of the particular state where the 
trial takes place, but are governed by common-law principles as in- 
terpreted and applied by the federal courts in the light of reason and 
experience.” Wolfle v. United States, 54 Sup. Ct. 279 (U. S. 1934). 
The enumeration of these cases indexes the federal law upon the sub- 
ject into three historical divisions. 

By the Judiciary Act of 1789 (Chapter 20, section 24) Congress 
declared that “the laws of the several states, except where the consti- 
tution, treaties, or statutes of the United States shall otherwise re- 
quire or provide, shall be regarded as rules of decision in trials at 
common law in the courts of the United States in cases where they 
apply.” This, however, was held not to apply to criminal cases. 
United States v. Reid, supra. Congress never having enacted other- 
wise, the common law still governs the admissibility of witnesses in 
criminal trials. And, the common law being flexible to conditions of 
the age, the Supreme Court has determined, in the subject case and 
in Wolfle v. United States, supra, that the incompetency of a wife as 
a witness in a federal criminal trial in which her husband is defend- 
ant is no longer founded on sound reasons of either interest or public 
policy. The rule has long governed federal procedure. Jin Fuey 
Moy v. United States, 254 U. S. 189, 41 Sup. Ct. 98, 65 L. ed. 214 
(1920); Fasulo v. United States, 7 F. (2d) 961 (1925); Allen v. 
United States, 4 F. (2d) 688 (1925); Slick v. United States, 1 F. 
(2d) 897 (1924). 

The significance of the decision goes beyond the mere change of an 
existing rule of evidence; it opens the door to attack on many out- 
worn common-law rules of evidence still in effect in federal courts 
trying criminal cases. ae oe Je 


FEDERAL TRADE COMMISSION—UNFAIR METHODS OF COMPETITION 
—MISREPRESENTATION—CONCLUSIVENESS OF COMMISSION’S FIND- 
INGSs.—The Federal Trade Commission, on the basis of its findings, 
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issued cease and desist orders, under sec. 5 of the F. T. C. Act, 38 
Stat. L. 719 (1914), 15 U. S. C., §45 (1926), against a group of 
Pacific Coast lumber manufacturers to restrain them from designating 
yellow pine, or pinus ponderosa, as “California white pine” in sales 
in interstate commerce. The name had been adopted more than 
thirty years ago in order to distinguish the western type of yellow 
pine from the southern type. Because of confusion and attendant 
complaints resulting from an expanding market, over fifty per cent 
of the trade voluntarily adopted the name “pondosa pine.” Respond- 
ents declined to make the change and the orders of the Commission 
followed. Held, that the findings of the Commission as to the facts 
are conclusive if supported by testimony. The sale of yellow pine as 
“California white pine” constituted an unfair method of competition 
resulting in confusion and diversion of trade from dealers in white 
pine and in pondosa pine, and in deception and prejudice to the con- 
sumer. F. T. C. v. Algoma Lumber Co., 54 Sup. Ct. 315 (1934). 

For a discussion on the general law of the Commission’s jurisdic- 
tion over false and misleading advertising, see Note (1933) 1 GEo. 
Wasu. L. Rev. 249. The court cannot make its own appraisal of the 
evidence but it is bound by the findings of the Commission as to fact, 
if supported by testimony. F. T. C. v. Pacific States Paper Trade 
Association, 273 U. S. 52, 47 Sup. Ct. 255, 71 L. ed. 534 (1927) ; 
F. T.C. v. R. F. Keppel Bros., 54 Sup. Ct. 423 (1934); F. T. C. v. 
Algoma Lumber Co., supra. But see F. T. C. v. Curtis Publishing 
Co., 260 U. S. 568, 43 Sup. Ct. 210, 67 L. ed. 408 (1922); and In- 
ternational Shoe Co. v. F. T. C., 280 U. S. 291, 50 Sup. Ct. 89, 74 
L. ed. 431 (1930). The purchaser is entitled to get what he asks for 
even if he is put off with something good or better; but the qualities 
of the two articles are not immaterial in determining the purchaser’s 
real intention and desire. Ohio Leather Co. v. F. T. C., 45 F. (2d) 
39 (C. C. A. 6th, 1930). The consumer is prejudiced if upon giving 
an order for one thing, he is supplied with something else. F. T. C. 
v. Royal Milling Co., 288 U. S. 212, 53 Sup. Ct. 335 (1933). The 
Commission has dealt with various types of misrepresentation up to 
the present time. The sale of mixed cotton and wool knit goods 
labeled “merino” or “worsted” was held an unfair method of com- 
petition and the fact that competitors were aware of the wrongful 
practice and might have resorted to it did not make the method less 
unfair. F. T. C. v. Winsted Hosiery Co., 258 U. S. 483, 42 Sup. Ct. 
384, 66 L. ed. 729 (1922). Orders of the Commission against the 
sale of an “obesity cure’ represented as harmless which in effect 
would impair the health of the majority of users were not sustained, 
regardless of the public interest involved, because of the failure to 
show injury to competition. F. T. C. v. Raladam Co., 283 U. S. 
643, 51 Sup. Ct. 587, 75 L. ed. 1324 (1931). Other unfair misrep- 
resentations were: labeling and selling as Naphtha Soap a soap which 
contained an ineffective amount of that ingredient, Proctor & Gamble 
v. F. T. C., 11 F. (2d) 47 (C. C. A. 6th, 1926) ; lebeling of a manu- 
factured product as “Sani-Onyx, a Vitreous Marble” which was 
neither marble nor onyx. Marietta Mfg. Co. v. F. T. C., 50 F. (2d) 
641 (C. C. A. 7th, 1931). A twenty-year user was no justification 

8 
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for this misrepresentation. In some trade-mark and trade name cases, 
qualifying phrases have been authorized to remedy misrepresenta- 
tions. Mixers and blenders of flour were allowed to continue the 
use of the word “Milling” in their trade names along with proper 
qualifying phrases denoting their business status. F. T. C. v. Royal 
Milling Co., supra. Also, in the case where secondary meaning has 
been built up, what would otherwise be deceptive designation has been 
allowed, as the designation of a non-mahogany wood as “Philippine 
Mahogany.” Indiana Quartered Oak Co. v. F. T. C., 58 F. (2d) 
182 (C. C. A. 2d, 1932). But see 26 F. (2d) 340 (C. C. A. 2d, 
1928). 

While a trade-mark or name may be valid in one territory, use of 
it in another territory where confusion will result will be prohibited. 
Hanover Star Milling Co. v. Metcalf, 240 U. S. 403, 36 Sup. Ct. 357, 
60 L. ed. 713 (1915); United Drug Co. v. Theodore Rectanus Co., 
248 U. S. 90, 39 Sup. Ct. 48, 63 L. ed. 141 (1918). But see annota- 
tion Oppenheim, Cases on Trade Regulation (1933) 251. 


In the instant case, on the analogy of the trade-mark and trade 
name cases cited above, the court found that the sale as California 
white pine, despite a thirty-year user of the name which at first may 
have generated no confusion because of its having acquired a sec- 
ondary meaning in a restricted area, was unfair because in its en- 
larged market, no such secondary meaning had been built up and 
confusion resulted. 


The instant case may be compared with the Winsted case, supra. 
In both cases the trade was aware of the wrongful practice and could 
have resorted to it, but the court held such competition, nevertheless, 
was unfair under the Act and the honest competitors will be protected 
by the Commission from having to drag their standards down to meet 
such competition. See also F. T. C. v. R. F. Keppel & Bro., 54 Sup. 
Ct. 423 (1934). The nature of the misrepresentation in the instant 
case is different from that of the cases cited above. The products 
confused here are simply different classes of the same species of 
lumber. The Commission found as a fact that equivalence did not 
exist between the classes, and this finding being supported by testi- 
mony, the court held itself precluded from finding otherwise, thereby 
turning itself into an “administrative body to try the case anew.” 
This shows a greater respect on the part of the court for the authority 
of the Commission as a fact-finding body. But see F. T. C. v. Curtis 
Publishing Co., supra; cf., F. T. C. v. R. F. Keppel Bro., supra. 
The Court goes even further in its condemnation of the misrepre- 
sentation by stating that even if equivalence and a financial saving to 
the consumer were shown, prejudice from the misrepresentation 
would still not be obliterated. Cf., Ohio Leather Co. v. F. T. C., 
supra; and F, T. C. v. Royal Milling Co., supra. It is submitted 
that the instant case and to a greater degree the Keppel case, supra, 
represent a strong tendency on the part of the Court to aid and sup- 
port the Commission, through a liberal interpretation of its empower- 
ing act, in its attempt to make the process of competition fair. 

B. M. S. 





RECENT CASES 523 


INTERNAL REVENUE—TAXATION—CONTRIBUTIONS—DEDUCTIONS 
FROM INCoME.—The petitioner, a corporation, is the publisher of 
The Evening Star, a family newspaper, in Washington, D. C. In 
1929 and 1930 the petitioner’s board of directors authorized and the 
petitioner made contributions to the Washington Community Chest, 
in the respective amounts of $20,000.00 and $25,000.00. No deduc- 
tion from gross income was made for a contribution by petitioner 
for 1929, but it did take as a deduction in its return for 1930 its 
contribution made in that year, and this deduction was disallowed by 
the Commissioner of Internal Revenue. Held, that the contribution 
is deductible from gross income as a business expense. The Evening 
Star Newspaper Company, Petitioner, v. Commissioner of Internal 
Revenue, Respondent, 28 B. T. A. 762 (1933). 

Organized charities were materially benefited when the Board of 
Tax Appeals held in the above case that a contribution to a local 
Community Chest was deductible from the gross income of a donor 
corporation as a business expense. Sec. 23 (n) (2), of the Revenue 
Act of 1928 provides that a contribution when in the nature of a gift 
is deductible to a limited extent from the gross income of an individ- 
ual. No such deduction, however, is allowed to a corporation, but 
either may deduct such a contribution when it is shown that the con- 
tribution was in fact a business expense. American Rolling Mul 
Company v. Commissioner, 41 F. (2d) 314 (C. C. A. 6th, 1930). 
The Board had previously held in the case of Eitingon-Schild Co. v. 
Commissioner, 21 B. T. A. 1163 (1931), that a contribution made to 
the “Charity Chest of the Fur Industry of the City of New York,” 
by a corporation, a world-wide dealer in furs, was not deductible as a 
business expense, notwithstanding the fact that it was found that the 
contribution to the charity possessed a “definite advertising value.” 
The decision of the Board in the instant case is much more liberal 
than that in the Eitingon-Schild case and seems consistent with the 
intent and purposes of the law. Five Board Members dissenting from 
the majority opinion in the Star case held that the case is an unwar- 
ranted deviation from the rule as laid down by the Eitingon Schild 
case, supra. 

A similar case decided by the Board after the Star case, and one 
in which an opposite result is reached causes the American taxpayer 
to pause in perplexity. Adam, Meldrum and Anderson Company, 
Inc., v. Commissioner, 29 B. T. A. No. 76 (Nov., 1933). In that 
case the facts were strikingly similar to those which formed the basis 
for the Star decision. There the petitioner made contributions dur- 
ing the taxable year to twelve organized charities in the sum of $9,- 
168.33. The Commissioner of Internal Revenue held such contribu- 
tions did not constitute ordinary and necessary business expenses, 
but were charitable donations and, therefore, not deductible in com- 
puting net income. The Board sustained the Commissioner’s action 
and based its decision upon the fact that there was no showing of 
direct benefit to the Corporation resulting from its acts. This seems 
in direct contradiction to the opinion in the Star case supra. There 
the question was raised by the respondent that no showing of specific 
gain had been made by the petitioner. The Board held this to be an 
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unreasonable demand citing Alexander Sprunt & Son, Inc., 24 B. T. 
A. 599 (1931), and Matson Navigation Company, 24 B. T. A. 14 
(1931). The Adams decision cites the Star case as authority for the 
proposition that where a direct benefit has appeared the deduction has 
been allowed. Quere: Does such a benefit appear in the Star case? 
Clearly, the two opinions are in conflict. A vigorous dissent by Board 
Member Smith in the Adams case seems by application to previous 
decisions on the subject to be a sounder basis for the decision than 
the majority opinion. Certainly, the majority opinion in that case is 
in conflict with the current judicial trend. Corning Glass Works v. 
Lucas, 37 F. (2d) 798 (App. D. C. 1929); Clark Thread Company 
v. Commissioner, 28 B. T. A. 1127, (August, 1933); Old Mission 
Portland Cement Co. v. Commissioner, 25 B. T. A. 305 (1932) ; 
Mission Pacific Railroad Co. v. Commissioner, 22 B. T. A. 267 
(1931). See also 343 C. C. H. 6637. But as to individuals see 
Welch v. Helvering, Sup. Ct. No. 33, Oct. Term, 1933. For a further 
discussion of this subject see (1932) Gro. Wasu. L. Rev. 144; 
(1930) 30 Cor. L. Rev. 1211. 5. & Bf. 


PATENTS—DISCLAIMER—PoSITION OF PATENTEE AFTER ADVERSE 
DECISION IN INTERFERENCE WITH AppPpLICANT.—In an infringement 
suit by the plaintiff, defendant filed a counterclaim alleging infringe- 
ment of two patents of which it was the assignee. The patents upon 
which the counterclaim was based each had been through separate 
interference proceedings in the Patent Office with applications then 
pending. The Examiner of Interferences ruled adversely to the 
patentee in each instance from which no appeal or other proceedings 
were taken. Held, that under R. S. sec. 4922, when a patentee re- 
ceives his warning of invalidity from a competent official whether it 
be by decision of a district judge or a patent office examiner, he 
should be compelled to appeal, sue the interfering patentee, or re- 
nounce the claim. Radio Condenser Co. v. General Instrument Corp., 
65 F. (2d) 459 (C. C. A. 2d, 1933). 

R. S. sec. 4917, 16 Stat. L. 206, c. 230, sec. 54 (1870), 35 U. S.C. 
sec. 65 (1926), and R. S. sec. 4922, 16 Stat. L. 207, c. 230, sec. 60 
(1870), 35 U. S. C. sec. 71 (1926), the disclaimer statutes, should 
be construed together. The former provides the remedy of dis- 
claimer to avoid complete invalidity of the patent under the common 
law doctrine when certain of the claims are declared invalid, and the 
purpose of the latter is to legalize suits brought on patents wherein 
a disclaimer has been filed, providing the disclaimer is filed within a 
reasonable time after knowledge of invalidity is received. Hailes v. 
——- Stove Co., 123 U. S. 582, 8 Sup. Ct. 262, 31 L. ed. 284 
(1887). 

Under R. S. 4922, a disclaimer must be filed within a reasonable 
time after a court of competent jurisdiction has entered a decree in 
an infringement suit holding certain of the claims invalid, from which 
no appeal was taken, or no recovery may be had in a subsequent suit 
on the valid claims. Ensten et al. v. Simon, Ascher and Co., Inc., 
282 U. S. 445, 51 Sup. Ct. 207, 75 L. ed. 453 (1931); Liquid Car- 
bonic Co. v. Gilchrist Co., 253 Fed. 54 (C. C. A. 7th, 1918) ; Brooks 
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et al. v. Jenkins et al., Fed. Cas. 1,953 (C. C. D. Ohio, 1884). A 
disclaimer, however, need not be filed until the decision holding the 
claims invalid has been upheld by a court of last resort, or the time 
for appeal has expired. Excelsior Steel Furnace Co. v. Williamson 
Heater Co., 269 Fed. 615 (C. C. A. 6th, 1920). This doctrine ap- 
pears to be limited to direct appeals from the decision rendered. The 
fact that the patentee has another suit pending on the same patent in 
another circuit in which a decision holding the claims valid might be 
rendered, thereby providing an opportunity for review by the U. S. 
Supreme Court, was held not to avoid the necessity for a disclaimer 
after the first adjudication of invalidity. To hold otherwise might 
entirely defeat the purpose of the disclaimer statutes. Emery v. Mc- 
Rory Co., 4 Fed. Supp. 167 (E. D. N. Y. 1933). The principal case 
appears to be the first to extend the application of R. S. sec. 4922 to 
patentees who have failed to disclaim after an adverse decision in a 
patent office interference proceeding between the patentee’s patent and 
a pending application. To so extend the application of the statute 
immediately raises the controversial issue of whether a patent office 
decision is sufficient notice to the patentee of invalidity as to require 
a disclaimer. 

It is well settled that patent office decisions in interference pro- 
ceedings are not res judicata in subsequent court proceedings between 
the same parties, though such decisions are controlling as between 
the parties unless the contrary is established by testimony which car- 
ries thorough conviction. Morgan v. Daniels, 153 U. S. 120, 14 Sup. 
Ct. 772, 38 L. ed. 657 (1894); Perry Auto Lock Co. v. Security 
Lock Co., 286 Fed. 101 (C. C. A. 7th, 1922), cert. den., 260 U. S. 
747, 43 Sup. Ct. 248, 67 L. ed. 493 (1923) ; Uihlein et al. v. General 
Electric Co. et al., 47 F. (2d) 997 (C. C. A. 7th, 1931). 


Moreover, it has been held that in a suit by a junior patentee to 
have the senior patent declared void, to hold patent office decisions 
controlling might result in the anomalous situation of a patent valid 
as against the unsuccessful interferent but void as against the rest of 
the world. Union Paper Bag Machine Co. v. Crane et al., Fed. Cas. 
No. 14,338, 6 O. G. 801 (C. C. D. Mass., 1874). Furthermore, the 
paramount purpose of interference proceedings in the patent office 
between a patentee and an applicant is to decide whether another 
patent shall issue for the same invention, thus providing a means of 
litigating the issue of priority by suit under R. S. sec. 4918, as 
amended March 2, 1927, 44 Stat. L. 1337, c. 273, sec. 12, 35 U. S. C. 
Supp. VII, § 66 (1933). Knight v. Rite Shoe Co., Inc., et al., 23 F. 
(2d) 903 (C. C. A. Ist, 1928). 

Thus it is apparent that strong arguments against the principal case 
may be put forth on the ground that the patentee should not be forced 
to disclaim until a court has passed upon the question. It is believed, 
however, that the instant case can be sustained on the theory that the 
patentee has a remedy in a suit to have the interfering patent declared 
void under R. S. sec. 4918, and that he should avail himself of that 
remedy promptly, or else disclaim and thereby cease to hold over the 
public a claim the validity of which is in serious doubt. As stated in 
Ensten et al. v. Simon, Ascher and Co., Inc., supra, “Delay begins 
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whenever the patentee becomes aware that he has claimed more than 
he has invented or described.” Since patent office decisions in inter- 
ferences are given much weight in the courts, as indicated by the well 
settled doctrine of Morgan v. Daniels, supra, it seems that the notice 
given by such a decision should be sufficient to require action on the 
part of the patentee against whom the decision was rendered at the 
peril of beginning the delay above referred to. As was stated in 
Emery v. McRory Co., supra, to hold otherwise might entirely defeat 
the purpose of the disclaimer statutes. La © 


TAXATION—BOARD OF TAX APPEALS—NEW TRIALS AND REHEAR- 
INGS.—The respondent (Commissioner of Internal Revenue) alleg- 
ing fraud, determined deficiencies in income and profits taxes and 
penalties against the petitioner. Later by amended answer, he 
claimed additional amounts to be owing by the petitioner. Appeals 
were taken by the petitioner to the United States Board of Tax Ap- 
peals and the first hearing was opened on circuit at St. Paul, Min- 
nesota, and, after extending for some days, was continued and trans- 
ferred to the Washington, D. C., calendar where it was later com- 
pleted. A voluminous record, including various exhibits and deposi- 
tions, was made at this hearing. Within a few days after the trial 
was completed, and before the transcript was made up or briefs were 
filed, the Member who sat as a Division to hear the case was stricken 
suddenly and died. Thereafter, respondent filed a motion for a re- 
hearing asking that all evidence received at the first hearing be re- 
jected or suppressed except for certain depositions. As grounds for 
this motion respondent recited the death of the presiding Member 
and claimed that, because of his illness, the Member during trial was 
laboring under an evident physical and mental disability which mark- 
edly interfered with his ability to properly conduct the case, with 
the result that the record was confused, befogged, erroneous and use- 
less. He alleged also misconduct on the part of counsel for petitioner 
during trial. This motion was resisted by petitioner which, by coun- 
sel, contended that the presiding Member was fully capable of hear- 
ing the case and conducted the trial properly; that respondent, be- 
cause he presented his case, was now estopped from moving to reject 
the record; that petitioner had incurred heavy expense in appearing 
at the first hearing, and was unable to again bear that cost, and that 
the record therein was complete, satisfactory and sufficient to serve 
as a basis for decision of the issue. Further, petitioner denied mis- 
conduct of its counsel during trial but asserted misconduct on the 
part of respondent’s counsel. Held, that since the Board is given by 
statute authority to prescribe the rules of practice and procedure under 
which proceedings before it shall be conducted, it has the power to 
consider, and to take such action thereon as its sound discretion dic- 
tates. It may grant motions to vacate decision, new trials, recon- 
siderations, reopenings, and the like, at any time before its decision 
becomes final as provided by statute, and the cause then passes be- 
yond its control. Garden City Feeder Company, Petitioner, v. 
—_— of Internal Revenue, Respondent, 27 B. T. A. 1132 
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This case represents an administrative interpretation of a question 
which has long vexed the Board of Tax Appeals. Whether or not 
the Board has the power to direct a trial de novo has been a mooted 
question, and in the case of Continental Oil Company v. Commis- 
sioner of Internal Revenue, 23 B. T. A. 311 (1931), the issue was 
squarely raised by the petitioner when he opposed a motion for re- 
hearing filed by the Government on the ground that the Board after 
its final order in the proceedings was functus officio and without 
power to entertain such a motion. The question, however, was not 
there decided, for the case was disposed of upon other grounds. So 
strong have become the reverberations from this question that the 
United States Circuit Court of Appeals for the Fourth Circuit in its 
decision in Lexington Ice & Coal Co. v. Burnet, 62 F. (2d) 906 
(C. C. A. 4th, 1933), rev’g 23 B. T. A. 463, suggested that the Board 
should promulgate rules for such motions. 

The character of the Board of Tax Appeals and the nature of its 
powers has been the subject of several judicial definitions. Mr. Chief 
Justice Taft, speaking for the Supreme Court, said, in Old Colony 
Trust Company v. Commissioner, 279 U. S. 716, 49 Sup. Ct. 499, 73 
L. ed. 918 (1929): “The Board is not a court. It is an executive or 
administrative Board, upon the decision of which the parties are 
given opportunity to base a petition for review to the courts after the 
administrative inquiry of the Board has been had and decided.” 

This decision further held that a decision of the Board may be 
reviewed by the Circuit Courts of Appeals as a controversy cogniz- 
able by those courts under the judicial article of the Constitution. 
See also Commissioner v. Liberty Bank & Trust Co., 59 F. (2d) 
320 (C. C. A. 6th, 1932), (1932) 1 Geo. Wasu. L. Rev. 121; Gold- 
smith v. U. S. Board of Tax Appeals, 270 U. S. 117, 46 Sup. Ct. 
115, 70 L. ed. 494 (1926) ; Phillips v. Commissioner, 283 U. S. 589, 
51 Sup. Ct. 608, 75 L. ed. 1289 (1931). 

Although a review of the decision relating to the Board of Tax 
Appeals reveals that it was the intent of Congress to create a quasi- 
judicial body and that the rules of practice and procedure of the 
Board shall, just as the Federal equity rules, have the force and effect 
of law, (H. R. No. 2, 70th Cong. P. 30) the question still remains, 
“What authority has the Board which would permit it to consider 
and act upon motions of the kind presented in the Garden City Feeder 
Co. case, supra?” 

Title 9 of the Revenue Act of 1924, as amended by the Revenue 
Act of 1926, constituted the Board of Tax Appeals “an independent 
agency in the executive branch of the Government.” While the Rev- 
enue Act of 1926 expressly prescribed for the Board’s use in the 
admission of evidence the rules obtaining in courts of equity of the 
District of Columbia, it left the rules of practice and procedure gov- 
erning the conduct of proceedings to the Board’s discretion, and sub- 
sequent Revenue Acts have left this power unimpaired. In the 
exercise of this discretion the Board has denied a motion for rehear- 
ing. Bankers Pocahontas Coal Co. v. Commissioner, 287 U. S. 308, 
53 Sup. Ct. 150, 77 L. ed. 325 (1932); has granted an extension of 
time for pleading, Board of Tax Appeals v. United States ex rel. 
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Shults Bread Co., 37 F. (2d) 442 (App. D. C., 1929), Rehearing 
Denied January 4, 1930; has required the production of additional 
evidence, Underwood v. Commissioner, 56 F. (2d) 67 (C. C. A. 4th, 
1932), Rehearing Denied March 7, 1932; and has considered and 
determined the constitutionality of a portion of a statute serving as 
a basis for a determination of deficiency. Northern Trust Company, 
Executor, v. Commissioner, 9 B. T. A. 96, (1927), Affd 41 F. 
(2d) 732 (C. C. A. 7th, 1930), Aff'd 283 U. S. 782, 51 Sup. Ct. 342, 
75 L. ed. 1412 (1931). 

The question of whether a new trial should be granted is one of 
procedure and under the statute the Board is allowed to fix its own 
practice and procedure. Sec. 600, Revenue Act of 1928, c. 852, 45 
Stat. 791, 871, 872, amending § 907 (a), Revenue Act of 1924, as 
amended; see Bankers Pocahontas Coal Company v. Burnet, supra. 
The matter thus being within its sound discretion, it would seem that 
the new trial may be limited in scope, or may be a hearing de novo, 
as the Board may direct, O’Meara v. Schultz Bread Company, 34 F. 
(2d) 390 (C. C. A. 10th, 1929) ; Great Northern Ry. Co., 10 B. T. 
A. 1347 (1928); and it would seem that the Board’s determination 
of the question, unless arbitrary, would not be subject to review. 
Fitzgerald v. Dodson, 58 App. D. C. 150, 26 F. (2d) 522 (1928) ; 
cf. Johnson v. Harmon, 94 U. S. 371 (1876) ; Roemer v. Bernheim, 
132 U. S. 103, 10 Sup. Ct. 12, 33 L. ed. 277 (1889) ; United States 
v. Ayers, 9 Wall. 609 (U. S. 1869). J.D.H 


TAXATION—STATE TAXATION—ROo.LiLING StocK—TaxinG Prop- 
ERTY WITHOUT DvE Process.—Situs of Rolling Stock used in Inter- 
state Commerce. Appellant is an Illinois corporation with its prin- 
cipal office in Chicago. It operates an oil refinery in Pawnee County, 
Oklahoma, and in connection therewith a fleet of 380 tank cars was 
continuously carrying the oil to points in all parts of the United 
States. After each trip the cars were returnable to the refinery, 
every car being outside of the state from 20 to 29 days of each 
month. The average number of cars in the state at any one time was 
64, but the company was assessed on the entire fleet of 380 cars. 
Held, That no ground appears for the taxation of all the cars of 
appellant, the proper basis being the average found to be physically 
present within the state. Johnson Oil Refining Co. v. State of 
Oklahoma, 54 Sup. Ct. 152 (U. S. 1933). 

The fact that personal property, such as railway cars, is used in 
interstate commerce exclusively, does not exempt it by reason of the 
commerce clause of the constitution from a nondiscriminatory prop- 
erty tax levied by the state having territorial jurisdiction. Marye v. 
Baltimore & Ohio R. Co., 127 U. S. 117, 8 Sup. Ct. 1037, 32 L. ed. 
94 (1887); Pullman Palace Car Co. v. Pennsylvania, 141 U. S. 18, 
11 Sup. Ct. 876, 35 L. ed. 613 (1890) ; American Refrigerator Tran- 
sit Co. v. Hall, 174 U. S. 70, 19 Sup. Ct. 599, 43 L. ed. 899 (1898) ; 
State v. Pullman Co., 178 Wis. 240, 189 N. W. 543 (1922). The 
domicile of the owner by the maxim mobilia sequuntur personam re- 
mains the taxable situs of personality where there is only an occa- 
sional absence from the jurisdiction. New York ex rel New York 
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C.& H.R. R. Co. v. Miller, 202 U. S. 584, 26 Sup. Ct. 714, 50 L. ed. 
1155 (1906); (Involves franchise tax) Southern Pacific Ry. Co. v. 
Kentucky, 222 U. S. 69, 32 Sup. Ct. 13, 56 L. ed. 99 (1911) (ships). 
A single unconnected trip through a state does not create a taxable 
situs therein. Pullman Palace Car Co. v. Twombly, 29 Fed. 658 
(C. C. 1887), State v. Union Tank Line Co., 94 Minn. 320, 102 N. 
W. 721 (1905). <A course of business by which the rolling stock is 
habitually employed and used within a state does create a taxable 
situs therein. Marye v. Baltimore & Ohio R. R. Co., supra; Pull- 
man Palace Car Co. v. Pennsylvania, supra; American Refrigerator 
Transit Co. v. Hall, supra; Atlantic & Pacific R. R. Co. v. Lesueur, 
2 Ariz. 428, 19 Pac. 157, 1 L. R. A. 244 (1888) ; Germania Refining 
Co. v. Auditor Gen., 245 U. S. 632, 38 Sup. Ct. 63, 62 L. ed. 521 
(1917). A taxable situs having once been acquired away from the 
domicile the latter loses its right to impose a property tax thereon. 
Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 26 
Sup. Ct. 36, 50 L. ed. 150 (1905). It seems, however, that personal 
property physically located within a state is not exempt because it 
has been erroneously taxed at the domicile of the owner in another 
state. Hudson v. Miller, 10 Kan. App. 532, 63 Pac. 21 (1900) 
cattle; Nathan v. Spokane County, 35 Wash. 26, 76 Pac. 521, 65 
L. R. A. 336 (1904). A distinction is made between cars belonging 
to an operating railroad and those belonging to a leasing company 
such as the tank car companies. Commonwealth v. Union Pacific R. 
R. Co., 214 Ky. 339, 283 S. W. 119 (1926). Some courts have 
denied altogether the acquisition of a taxable situs apart from the 
domicile when used and employed in interstate commerce but this 
goes beyond the requirements insisted upon by federal courts. Bain 
v. Richmond & D. R. Co., 105 N. C. 363, 11 S. E. 311 (1890); Re 
Union Tank Line Co., 204 Ill. 347, 68 N. E. 504 (1903); State, ex 
rel, Armour Packing Co. v. Stephens, 146 Mo. 662, 48 S. W. 929 
(1898). 

The average number of cars within a state over a period of time 
is the fairest basis of assessment. American Refrigerator Co. v. 
Hall, supra; Union Refrigerator Co. v. Lynch, 177 U. S. 149, 20 
Sup. Ct. 631, 44 L. ed. 708 (1900) ; Bessemer v. Southern R. R. Co., 
157 Ala. 428, 48 So. 103 (1908) ; Union Tank Line Co. v. Wright, 
249 U. S. 275, 39 Sup. Ct. 276, 63 L. ed. 602 (1919). The so-called 
unit or mileage ratio method of assessment employed in the leading 
case of Pullman Palace Car Co. v. Pennsylvania, supra, was declared 
to be obiter dictum by the court in Union Tank Car Co. v. Wright, 
supra, and was forthwith expressly disapproved as a method of as- 
sessment. The principal case is concerned rather with the proper 
application of the principles of actual situs or jurisdiction to tax, than 
with a contest between the various methods of valuation of property 
admittedly subject to the tax. Adams Express Co. v. Ohio State 
Auditor, 165 U. S. 194, 17 Sup. Ct. 305, 41 L. ed. 683, (1897). It 
would seem to follow that the remainder of the fleet of tank cars 
should be subject to tax in Illinois, unless a taxable situs has been 
acquired in some other state. The principal case expresses the better 
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view both as regards the taxable situs and the basis of assessment. 
See notes (1915) L. R. A. 1915 C 906; (1897) 62 Am. Sr. Rep. 
448; (1909) 8 Micn. L. Rev. 25; (1927) 14 Va. L. Rev. 31; 
(1919) 3 Minn. L. Rev. 217; (1928) 13 Sr. Louts L. Rev. 58. 


J. W.F. 
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